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T have consulted with my colleague
from\New York (Mr. BuckreY) and also
with the attorney general of the State of
New York, who shares my very strong
views as Yo the really unfair position in
which we Rave been put. He wishes me
to express fiqm him, as an attorney gen-
eral, his deep\feeling of protest at this
retroactive prowsions which is unjustifi-
able—at least to\him—and I really feel
is unjustifiable Yyn any conceivable
ground of orderlinedg of Government, as
to the way in which the Government
agencles, including thd Supreme Court
of the United States, opeNte.

This is a very bad prededent. I have
said myself on many occasiQns that we
are not bound by anything We do as a
precedent, unless we want to Wake it a
precedent that will be invoked\We do
not want to follow such a precedgnt. I
hope we hever have to. It is not ohe of
the most glorious chapters in the histQry
of the Senate of the United States.

1 believe I have made that point crys
ta] clear. I question whether any other
Senator would make the matter more

clear; as, for example, an. amendment
T would have proposed to change the
date from January 1, 1974, back to some
other date. But that could not be done
unless it were the product of an agree-
. ment between the parties, by way of set-
tlement, a settlement which could not
be obtained. I thought I had come into
agreement with the chairman of the
. commiittee, but a settlement not being
_desired, it seemis to me that it would
only compromise the principle as laid
down by the Court as a matter of juridi-
cal principle. I emphasize: not a com-
promise, but on a straight question of
juridical principle, vequiring no retro-
active provision.
My amendment having failed on a
_motion to table by a vote of 74 to 10, a
margin which I think takes us beyond
the feeling of some Senators that the
votée may have been the other way had
they had an opportunity to test out the
situation, it seems to me that one other
way that it can be tested fs by a motion I
am about to make., Then Senators can
“decide whether it is really unfalr with-
out jeopdidizing the fundamental basis
“of the legislation prospectively.

8o, Mr. F
the bill to the Commitiee on Banking,
Housing and TUrban Affairs. On tha
question, I ask for the yeas and nays.

The PRESIDING OFFICER. Is there
" g sufficient second? There is not a ¢
cient second.’

. Mr. JAVITS, Mr. President, I uggest
the absence of a quorum.
: The PRESIDING OFFIQER. The
- elerk will call the Foll. '
.- The legislative clerk progéeded to call
- the roll.

Mr. TOWER. Mr. Bfesident, I ask
unanimous. consent tiat the order for
‘the quorum call be reécinded.

The PRESIDIN OFFICER. Without
objection, it is so frdered. '

Mr. TOWER. &1r. President, I ask for
the yeas and pAys on the motion of the
Senator fro: ew York. ;

The yeas And nays were ordered.

Mr. JAVITS. Mr, President, I wish to
say only gne word and then I will be
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. President, I move to recommit

through. If Senators will wait & moment,
we will be able to vote.

I just heard a statement that makes
me worried. I hope it is very clear that
the only thing I am arguing for is the
right and the power of the State. The
American Express Co. or any other issuer

‘of traveler’s checks or money orders does

not get anything from this bill in either
case. The only matter concerned is what
State can escheat the funds, the State
of the domicile corporation or the State
where the money order or traveler’s
check is issued.

My basic argument is against the 10-
year retroactivity. There is no guestion
about any money going to any corpora-
tion, the American Express Corp. or any
other corporation.

It is only an issue as to what State
gets it.

T wish to make it very clear, since I
thought there might have been some
question about it. '

Mr. President, I am ready to vote on
the motion.

The PRESIDING OFFICER. The ques-
ti\n is on agreeing to the motion of the
Senator from New York to recommit. Op
this Wuestion the yeas and nays haye
been oxdered, and the clerk will call the
roll. .

The asNstant legislative clerk ALalled
the roll.

Mr. ROBBRRT C. BYRD. I ghnotnce
that the Semytor from Indfhna (Mr.
Bayn), the Semqtor from Ijevada (Mr.
CanNoN), the Sexator fropl Mississippi
(Mr. Eastranp), \the genator from
Arkansas (Mr. FuLeRicgr), the Senator
from Alaska (Mr. GRMWEL), the Senator
from South Caroling r. HOLLINGS),
and the Senator fyom Xentucky (Mr.
HuppLESTON) are nfcessarlly absent.

I further annofnce that Yhe Senator
from Louisiana #Mr. Long) and the Sen-
ator from Geof'gia (Mr. TALMMNGE) are
absent on offiglal business.

I also anndunce that the Senatonfrom
Hawail (M£. Inouve) is absent bedguse
of a deatlyin the family.

Mr. GRIFFIN. I announce that tihg
Senatof from Kansas (Mr, PEarsoN) i
absept on official business.

further announce that the Senator
frém Massachusetts (Mr. BROOKE), the
Zenator from Arizona (Mr. GOLDWATER),
the Senator from Oregon (Mr. PACK-
woop), the Senator from Illinols (Mr.

Percy), and the Senator from Norfh »

Dakota (Mr. Youne) are necessarily
ahsent. ’

I further announce that, if present and
voting, the Senator from Arizona (Mr,
GOLDWATER) would vote “nay.”

The result was announced—yeas 8,
nays 76, as follows:

[No. 46 Leg.]
YEAS-—8

Buckley Fannin McClure
Case Hathaway Williams
Dole Javits

: NAYS—76
Abourezk Bentsen Chiles
Aiken Rible Church
Allen Biden Clark
Baker Brock Cook
Bartlett Burdick Cotton
Beall Byrd, Cranston
Bellmon Harry P., Jr. Curtis
Bennett Byrd, Robert C, Domenici
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Dominick Magnuson Randolph
Eagleton Mansfield Ribicoff
Ervin Mathias Roth
Fong McClellan Schweiker
Griffin McGee ugh
Gurney McGovern
Hansen MecIntyre liam L.
Hart Metcalf rkman
Hartke Metzenbaum afford
Haskell Mondale tennis
Hatfleld Montoya Stevens
Helms Moss Stevenson
Hruska Muskie Symington
Hughes Nelson Taft
Humphrey Thurmond
Jackson Tower
Johnston Tunney
Kennedy Weicker
Bayh Pearson
Brooke Percy
Cannon Huddleston Talmadge
Eastland Inouye Young
Fulbright Long
Goldwatey Packwood

So the motion to recommit was re~

- jectedt.

THe PRESIDING OFFICER. The bill
1s oben to amendment.

Alr. JAVITS. Mr. President, I ask unan-

ous consent that the order for the yeas
and nays on passage be vacated.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from New York? The Chair hears none,
and it is so ordered.

Mr. JAVITS. Mr. President, I assured
the leadership that we had no desire to
drag our feet on this magtter. I consider
the .vote that was just cast as deciding
the question, and am ready to vote on the
bill. )

Mr. TOWER. Third reading,
President.

The PRESIDING OFFICER. The hill
1s open to further amend. If there be no
amendment to be proposed, the guestion
is on the engrossment and third read-
ing of the bill.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

The PRESIDING OFFICER. The hill
having read the third time, the qguestion

Mr.

. is, Shall it pass (putting the question) ?

The bill (S. 2705) was passed as
follows:
C 8. 2705
An act to provide for the disposition of aban=
doned money orders and traveler’s checks
ke it enacted by the Senate and House of
Redkesentatives of the United States of
AmeMga in Congress assembled, That
FINDINGS

sreTioN 1. The Congress finds and declares
that-—

(1) the bdpks and records of banking and
financial orghnizations and business asso-
clations engagdq in issuing and selling money
orders and traveler's checks do not, as a mat-
ter of business prictice, show the last known
addresses of purchigers of such instruments;

(2) a substantial\majority of such pur-
chasers reside In the\States where such in-
struments are purchaskd; :

(3) the States wherelQ the purchasers of
money orders and traveler's checks reside

‘ ghould, as a matter of equky among the sev-

eral States, be entitled to\the proceeds of
such instruments in the eveyt of abandon-
ment;

(4) it is a burden on Interstée commeyce
that the proceeds of such Instiyments are
not being distributed to the Statys entitled
thereto; and

(5) the cost of maintaining and rdtrieving
addresses of purchasers of money orders and
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is an additional burden on
since it has been de-
asers resido in t
State of -purchase of such truments,
DEFINITIONS

$EC. 2. As used in this Act—
(1)

posit company, or a private banker chgaged
in business in the United States; .

12) “business association” means Any cor-
poration (other than a public corporation),
joiat stock company, business trpst, part-
nership, or any association for buglness pur-
poses of two or more individualsf and

(3) “fAnancial organization” eans any
savings and loan association, Hullding and
lean association, credit union, ¢gr investment
cornpany engaged In business fn the United

Stetes.

Idr, JAVITS. Mr, President, I ask unan-
imous consent that the REcorp show that
I voted “nay” on passage.

The PRESIDING OFFICER. The REc-
orn will so show. What is the will of the

Senate?
“banking organization” mean - » .
ba'tk, trust compansy. Savinas banh sz %;’Z\;vrr. ROBERT C. BYRD. Mr. President,

est the absence of a quorum.
Th ESIDING OFFICER. The clerk

will call t %
"The legisla Ktﬂ{ﬂc proceeded to call
the roll. >

IMr, MANSFIELD. M® President, I ask
unanimous consent that™SQe order for
the guorum call be rescinded,

“The PRESIDING OFFICER™(MFr.
Douenicr). Without objection, it 1% so

ordered.

STATE ENTITLED TO ESCHEAT Of TAKE (USTODY

£EC. 3, Where any sum j payable on
moaey order, traveler's checl, or olher similar
written instrument (other than a third party
bank check) on which u bgnking or financial
organization or a businesy association is di-
rectly liable—

(1) if the books and r
ing or financial organizg

ords of suchk bank-
ion or business as-

FAIR LABOR STANDARDS AMEND-
MENTS OF 1974

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the Senate pro-
ceed to the consideration of Calendar Or-
der No. 666, S. 2747, so0 that it may be-

sociation show the Sfate in which such CoDle the pending business.

money order, traveler’s fheck, or similsr writ-
ten instrument was Purchased, that State
shall be entitled exclujsvely to escheat or take
custody of the sum gayable on such instru-
of that State’s power
under 185 own laws th escheat or take custody
of such sum;

(2) 1f the books And records of such bank-
ing or financial oyganization or business as-
sociation do not/show the State in which
suchh money ordey, traveler's check, or similar
written instrumgnt was purchased, the State
in which the bgnking or financial organiza-
tior: or businesf association has its principal
place of busingss shall be entitled to escheat
or take custogdy of the sum payable on such
money order, fraveler's check, or similar writ-
ten instrument, to the extent of that State’s
power undey its own laws to escheat or take
cusiody offsuch sum, until another State
sha:l denignstrate by written evidence that
it 1e the Silate of purchase; or

(3) if the books and records of such bank-
ing or figancial organization or business as-
soclatioy show the State in which such
money forder, traveler’s check, or similar
instrument was purchased and the
laws of the State of purchase do not provide
for ~h¢ escheat or custodial taking of the sum
payubfe on such instrument, the State in
:p the banking or financial organizatinon
or bysiness association has its prinecipat place
of Pusiness shall be entitled to escheat or

custody of the sum payable on such
ey order, traveler's check, or simila- writ-
Instrument, to the extent of that State's
er under its own laws to escheat or take
cystody of such sum, subject to: the right of
the State of purchase to recover such sum

oni the State of principal place of business
{ and when the law of the State of purchase
mekes provision for escheat or custodial
taking of such sum.

APPLICABILITY

Sec. 4. This Act shall be applicable to suras
payable on money orders, traveler’s checks,
and similar written instruments deemed
abandoned on or after February i, 1965,
except to the extent that such sums have
beer. paid over to a State prior te Janu-
ary 1, 1974,

Mr. TOWER. Mr. President, I move to
reconsider the vote by which the bill was
passed,

Mr. SPARKMAN, I move to lay that
motion on the table,

The motion to Iay on the table as
agreed to.

The PRESIDING OFFICER. The bill
wili. be stated by title.

The legislative clerk read as follows:

8. 2747 to amend the Falr Labor Standards
Act of 1938 to increase the minimum wage
rate under that act. to expand the coverage
of the act, and for other purposes.

The PRESIDING OFFICER. Is there
ohjzction to the present consideration of
the bill?

There being no objection, the Senate
proceeded to consider the bill, which
hac. been reported from the Committes
on Labor «and Public Welfare, with
amendments, on page 1, line 5, after the
word “of”, strike out “1973” and insert
“1974”; in line 6, after the word “this”,
strike out “title” and insert “Act”; on
page 2, line 9, after the word “of”, strike
out “1973” and insert “1974”; in line 186,
after the word “of”, strike out *1973”
and insert “1974”; in line 21, after the
word “of”, strike out ““1973” and insert
“19'74”; on page 3, line 8, after the word
“of”, strike out “:973” and insert “1974”;
on dage 4, line 13, after the word “of”,
strize out “1973" and insert “1974”: in
line 19, after the word *“of”, strike out
“1973” and insert “1974”; in line 24,
after the word “of”, strike out “1973”
and insert “1974"; on page 5, line 6, after
the word ‘“‘an”, strike out “hour”, and
insert “*hour.”; at the beginning of line
7, strike out “except that, in the case of
an employee whose wage order rate was
increased (pursusnt to the recommenda-
tions of a special industry committee
convened under secticn 8) during the
period beginning on July 26, 1973, and
ending before the effective date of the
Fair Labor Standards Amendments of
1872, the wage order rate applicable to
stich employee shall be increased only if
the amount of the increase during such
period was less than the otherwise ap-
plicable increase prescribed by clause
(i) or (i) of this subparagraph and only
to the extent of the difference between
the increase during such period and
such otherwise applicable increase.”; on
page 6, line 20, after the word “of”, strike
out “1973” and insert “1974”; in line 22,
after the word “of”, strike out ““1973”

8, 2747

gk LSy

Approved For Release 2002/01/23 : CIA-RDP75B00380R000800030001-4
A CONGRESSIONAL RECORD — SENATE

February ,28, 1974

and Insert “1974”; on page 7, line 9,
after the word “of”, strike ouf “1973”
and irsert “1974”; on page 14, line 18,
after the word “of”, strike out “1873”
and insert “1974”; on page 15, at the
beginning of line 25, strike out “1973”
and insert “1974”; on page 16, line 18,
after the word “constitute”, strike
“‘wages”™ and insert * ‘wages””’: on
page 21, line 2, after the word “of”, strike
out “1973” and insert “1974”; in line 16,
aflter the word “of”, strike outi 1973
and insert “1974”; on page 23, line 4,
after the word “of”, strike out “1973”
and insert “1974”; on page 25, line 4,
after the word “of”, strike out. “1973”
and insert *“1974"; in line 11, after the
word “of”, where il appears the second
time, strike out “1973"” and insert #1974”;
on page 2%, line 9, after “(a)” strike
out “Effective January 1, 1974, sections”
and insert “Sections”; in line 15, after
“(b)”, strike out “Effcctive January 1,
1974, section” and insert “‘Section”™; on

- page 23, line 8, after “(a)”, strike out

“Effective January 1, 1974, sectian” and
insert “Section”; in line 13, after “(1)”,
strike out “Effective January..1, 1974,
section ” and insert “Section”; on page
30, line 11, after “(1)”. strike out “Ef-
fective January 1, 1974, section” and
insert “Section”; on page 33, line 15,
after the word “of”, strike out “1973”
and insert “1974”; on page 37, line 22,
after the word “of”, strike out “1973” and
insert “1974”; on page 41, line 24, after
the word “may”, strike out “be” and
insert “by”, on page 42, line 18, after
“(D)”, strike out “Effective Janmary 1,
1974, section” and insert “Section”: on
bage 43, at the beginning of line 17,
strike out “(c)” and insert “(e)”: and
on page 44, line 8, after “(a)”, strike out
“(4)” and insert “(4),”; so as to make
the bill read:

Be it enacted by the Senate and House of
Representatives of the United Stites of
America in Congress assembled,

SHORT TITLE; REFERENCES TO ACT

SECTION 1. (a) This Act may be ¢ited as
the “Fair Labor Standards Amendments of
1974,

(b} Unless otherwise specified, whenever
in this Act an amendment or repeai is ex-
pressed in terms of an amendment td, or re-
peal of, a section or otlier provision, the
section or other provision amended or re-
pealed 1s a section or other provision of the
Fair Labor Standards Act of 1938 (2¢ U.S.C.
201-219),

INCREASE IN MINIMUM WAGE RATE FOR EM-
PLOYFIS COVERED BEFORE 1966

Sec. 2. Section 6(a) (1) is amended to
read as follows:

“{1) ‘not less than 82 an hour during the
first year from the effective date of the Fair
Labor Standards Amendments of 1974, and
not less than $2.20 an hour thereafter, ex-
cept as othervrise provided in Lhis seétion;”.
INCRFASE IN BMINIMUM WAGE RATE FOR NON-

AGRICULTURAL EMPLOYFES COVERED IN 1966

AND 1973

8rc. 3. Section 6(b) is amended (1) by
inserting *, title IX of the Education
Amendments of 1992, or the Fair' Labor
Standards Amendments of 1974”7 after
“19668", and (2) by striking out paragraphs
(1) through (3) and inserting in lieu there-
of the following:

(1) not less than $1.80 an hour during
the first year from the effective date of the
Fair Labor Standards Amendments of 1974,

*“(2) not less than $2 an hour during the
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second year from the effective date of such
amendments, .

*“(3) not less than $2.20 an hour there-
after.”., . P

INCREASE IN MINIMUM WAGE RATE FOR

. AGRICULTURAL EMPLOYEES

8rc, 4. Section 6(a) (5) is amended to read
a5 follows: .

*(6) if such employee is employed in agri-
culture, not less than—

“(A) 81.60 an hour during the first year
from the effective date of the Fair Labor
Standards Amendments of 1974,

“(B) $1.80 an hour during the second year
from the effective date of such amendments,

“(C) $2 an hour during the third year
from the effective date of such amendments,

“(D) $2.20 an hour thereafter.”.

' INCREASE IN MINIMUM WAGE RATES FOR EM-

PLOYEES IN PUERTO RICO AND THE VIRGIN

ISLANDS I -

SEc, 5. (a) Section 5 Is amended by adding
at the end thereof the following new sub-
section: ~ .

“(e) The provisions of this section, section
8(c), and section 8 shall not apply with re-
spect to the minimum wage rate of any
employee employed In Puerto Rico or the
Virgin Islands (1) by the United States or
by the government of the Virgin Islands,
(2) by an establishment which is a hotel,
motel, or restaurant, or (3) by, any other
retall or service establishment which em-
ploys such employee primarily in connec-<
tlon with the preparation or offering of food
or beverages for human consumption, either
ome the premises, or by such services as cater-
ing, banquet, box lunch, or curb or counter
service, to the. public, to employees, or to
members of guests of members of clubs,
The minimum wage rate of such an employee
shall he determined under this Act in the
same manner 8s the minimum wage rate
for employees employed In a State of the
Unlted States 1s determined under this Act.
As used in the preceding sentence, the term
‘Btate’ does not Include a territory or pos-
gesslon of the United States.”. .

{b) Effective on the date of the enact-
ment of the Fair Labor Standards Amend-
ments of 1974, subsection (c) of section 6
s amended by striking out paragraphs 2),

_(3), and (4)-and inserting in lieu thereof the

following:

(2) Except as provided In paragraphs (4)
and (58), in the case of any employee who
18 covered by such a wage order on the date
of enactment of the Fair Labor Standards
Amendments of 1974 and to whom the rate
or rates prescribed by subsection (a) or (b)
would otherwise apply, the wage rate appli-
cable to such employee shall be increased
as follows:

"(A) Effective on the effective date of the
Pair Labor ‘Standards Amendments of 1974,
the wage order rate applicable to such em-
ployee on the day before such date shall—

“(1) if such rate is under $1.40 an hour,
be Increased by $0.12 an hour, and

“(i1) 1if such rate is $1.40 or more an hour,
be increased by $0.15 an hour,

*“(B) Eiffectlve on, the first day of the

- second and each subsequent year after such

‘ ba increased hy $0.12 an hour, and

date, the highest wage order rate applicable
to such employees on the date before such
first day shall-—
“{1) If such rate is under $1.40 an hour,
"“(11) if such rate is $1.40 or more an hour,
be increased by $0.15 an hour,
In the case of an employee employed in agri-
culture who is covered by a wage order issued
by the Secretary pursuant to the recom-~
mendations of a special industry committee
appointed pursuant to section 5, to whom the

_rate or rates prescribed by subsection (a) (B)

would otherwise apply, and whose hourly
wage Is increased above the wage rate pre-
scribed by such wage order or by a subsidy

(or income supplement) paid, in whole or in
part, by the government of Puerto Rico, the
increases prescribed by this paragraph shall
be applied to the sum of the wage rate in
effect under such wage order and the amount
by which the employee’s hourly wage rate is
increased by the subsidy (or income supple-
ment) above the wage rate in effect under
such wage order.

“(3) In the case of any employee employed
in Puerto Rico or the Virgin Islands to whom
this sectlon 1s made applicable by the
amendments made to this Act by the Fair
Labor Standards Amendments of 1974, the
Secretary shall, as soon as practicable after
the date of enactment of the Fair Labor
Standards Amendments of 1974, appoint a
special Industry committee in accordance
with section 5 to recommend the highest
minlmum wage rate or rates, which shall be
not less than 60 per centum of the otherwise
applicable minimum wage rate In effect un-
der subsection (b) or $1.00 and hour, which-
ever is greater, to be applicable to such em-
gloyee in lleu of the rate or rates prescribed

y subsectlon (b), The rate recommended- by
the special industry committee shall (A) be
effective with respect to such employee upon
the effective date of the wage order issued
pursuant to such recommendation, but not
before sixty days after the effective date of
the Fair Labor Standards Amendments of
1974, and (B) except in the case of employ~
ees of the government of Puerto Rico or any
political subdivision thereof, be increased in
accordance with, paragraph (2) (B).

“(4) (A) Notwithstanding paragraph (2)
(A) or (8), the wage rate of any employee in
Puerto Rico or the Virgin Islands which is
subject to paragraph (2) (A) or (3) of thiy
subsection, shall, on the effective date of the
wage Increase under paragraph (2)(A) or
of the wage rate recommended under para-
graph (3), as the case may be, be not less
than 60 per centum of the otherwise appli~
cable rate under subsection (a) or (b) or
$1.00, whichever is higher.

“(B) Notwithstanding paragraph (2) (B),
the wage rate of any employee in Puerto
Rico or the Virgin Islands which is subject
to paragraph (2) (B), shall, on and after the
effective date of the first wage increase under
paragraph (2) (B), be not less than 60 per
centum of the otherwise applicable rate un«
der subsection (a) or (b) or $1.00, whichever
Is higher. -

“(5) If the wage rate of an employee is
to be increased under this subsection to a
wage rate which equals or 1s greater than
the wage rate under subsection (a) or (b)
which, but for paragraph (1) of this sub-
section, would be applicable to such em-
ployee, this subsection shall be inapplicable
to such employee and the applicable rate
under such subsection shall apply to such
employee.

‘(6) Each minlmum wage rate prescribed
by or under paragraph (2) or (3) shall be
In effect unless such minimum wage rate
has been superseded by a wage order (1s-
sued by the Secretary pursuant to the re-
commendation of a special industry com-
mittee convened under section 8) fixing a
higher minimum wage rate.”

(c) (1) The last sentence of section 8(b)
1s amended by striking out the period at
the end thereof and Inserting in lleu thereof
8 semicolon and the following: “except that
the committee shall recommend to the Sec~
retary the minimum wage rate prescribed
in section 6(a) or 6(b), which would be ap-

plicable but for section 6(c), unless there -
is substantial documentary evidence, includ-"

ing pertinent unabridged profit and loss
statements and balance sheets for a repre-
sentative. period of years or in the case of
employees of public agencies other appro-
priate information, in the record which estab-
lishes that the industry, or a predominant
portion thereof, is unable to pay that wage.”

(2) The third sentence of section 10(m) is
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amended by inserting after “modify” the fol-
lowing: “(including provision for the pay-
ment of an appropriate minimum wage
rate)”.

{d) SBection 8 is amended (1) by striking
out “the minimum wage prescribed in para-
graph (1) of section 6(a) in each such in-
dustry” in the first sentence of subsection
(a) and inserting in lieu thereof “the mini-
mum wage rate which would apply in each
such industry under paragraph (1) or - (5)
of section 6(a) but for section 6(c)”, (2) by
striking out “the minimum wage rate pre-
scribed in paragraph (1) of section 6(a)” in
the last sentence of subsection (a) and in-
serting in lieu thereof “the otherwise ap-

_pHecable minimum wage rate in effect under

paragraph (1) or (5) of gection 6(a)”, and
(3) by striking out “prescribed in paragraph
(1) of section 6(a)” In subsection (c¢) and
inserting in lleu thereof “in effect under
paragraph (1) or (b) of section 6(a) (as the
-case may be) .,

FEDERAL AND STATE EMPLOYEES

SEc. 6. (a) (1) Section 3 (d) is amended
to read as follows:

“(d) ‘Employer’ includes any person act-
Ing directly or indirectly in the interest of
an employer in relation to an employee and
includes a public agency, but does not in-
clude any labor organization (other than
when acting as an employer) or anyone act-
ing in the capacity of officer or agent of such
labor organization.”

(2) Section 3(e) 1s amended to read as
follows:

“(e) (1) Except as provided In paragraphs
(2) and (3), the term 'employee’ means any
individual employed by an employer.

“(2) In the case of an Individual em-
ployed by a public agency, such term
means—

“(A) any individual employed by the Gov-
ernment of the United States—

“(1) as & civilian In the military depart-
ments (as defined in section 102 of title 5,
United States Code),

“(i1) in any executive agency (as defined
In section 105 of such title),

“(iii) in any . unit of the legislative or
Judicial branch of the Government which
has positions in the competitive service,

“(iv) in a nonappropriasted fund instru-
mentality under the Jjurisdiction of the
Armed Forces, or

“{v) in the Library of Congress;

“(B) any individual employed by the
United States Postal Service or the Postal
Rate Commission; and

‘(C) any individual employed by a State,
political subdivision of a State, or an in-
terstate governmental agency, other than
such an individual—

“(1) who is not subject to the clvil service
laws of the State, political subdivision, o
agency which employs him; and . .

“(11) who—

“(I) holds a public elective office of that
State, political subdivision, or agency,

“(II) is selected by the holder or such an
office to be a member of his personal staff,

“{IIT) is appointed by such an officeholder
to serve on a policymaking level, or

“(IV) who is an immediate adviser to such
an officeholder with respect to the consti-
tutional or legal powers of his office.

“(3) For purposes of subsection (u), such
term does not include any individual em-
ployed by an employer engaged in agricul-
ture if such individual is the parent, spouse,
child, or other member of the employer’s
immediate family.”.

(8) Section 3(h) is amended to read as
follows:

“(h) ‘Industry’ means a trade, business,
industry, or other activity, or branch or
group thereof, in which individuals are
gainfully employed.”.

(4) Section 3(r) is amended by inserting
“or’” abt the end of paragraph (2) and by
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erfing after that paragraph the follow-
1 new paragraph:

“{z) in connection with the activities of
a public agency.”.

(5) Section 3(s) 1s amended—

(A; Dby striking out in the matler pre-
cedting paragraph (1) 4ncluding emplovees
handling, selling, or otherwise working on
goods” and Inserting in lieu thereof “or 2m-
ployees handling, selling, or otherwise work=-
inz on goods or materials’.

(B)y by striking out “or” at the enc of
paragiaph (38),

(C) by striking out the period at the end
0f paragraph (4) and inserting in lieu
therect “; or”,

(D) by adding after paragraph (4} the
foliowing new paragraph:

“(5) 13 an eactivity of a public ageny.”,
and

(E) by adding after the last sentence the
following new sentence: “The employees of
an en.erprise which is public agency shall
for purposes of this subsection be deemed
to be employees engaged in commerce, r in
the production of goods for commerce, Or
employees handling, selling, or otherwise
working. on goods or materials that have
been moved in or produced for commerce.”.

(6) Sectlon 3 is amended by adding after
subsection (w) the following:

“(x1 ‘Public agency’ means the Govern-
ment of the United States; the governiaent
of a S3tate or politieal subdivision thereof;
any agency of the United States (inciluding
the United States Postal Service and Paistal
Rate Commission), & State, or a political
subdivision of a State; or any inter state
goveramental agency.”.

(b) Section 4 is amended by adding a: the
end thereof the following new subsection:

“(f, The Secretary Is authorized to ¢nter
into an agreement with the Libriarian of
Clongress with respect to any individuaj em-
ployed in the Library of Congress to provide
for the carrying out of the Secretary’s func-
tions under this Act with respect to such
individuals. Notwithstanding any other pro-
vision of this Act, or any other law, the Civil
service Commission is authorized to admin-
ister the provisions of this Act with respect
to any individual emploved by the United
States (other than an individual employed
in the Library of Congress, United States
Postal Service, or Postal Rate Commission}.
Nothing in this subsection shall be consirued
to afect the right of an employee to bring
an actlon for unpald minimum wages, oF
unpaid overtime compensation, ‘and iigui-
datec darages under section 18(b) of this
Act.”.

(¢) Section 7 is amended by adding #t the
end thereof the following new subsectiom:

/1) No public agency shall be deemed
to huve violated subsection (a) with ragard
to any employee engaged in fire pratcction
or law enforcement activities (includig se-
curity personnel in correctional instituiions)
if, pursuant to an agreement or understand-
ing srrived at between the employer and the
employee before performance of the work,
a work period of twenty-eight consecutive
days is accepted in lieu of the workweek of
seven consecutive days for purposes of over-
time computation and if the employce re-
ceives compensation at a rate not less than
one and one-half times the regular rite at
which he is employed for his employment
in ezcess Of-—

“(1) one hundred and ninety-two hours

in such such twenty-eight day period curing’

the first year from the effective date of the
Fair Labor Standards Amendments of 19874;

“(2) one hundred and eighty-four hours
in each such twenty-eight day period during
the second year from such date;

“{3) one hundred and seventy-six hours
in exch such twenty-eight day period during
the third year from such date;

“{4) one hundred and sixty-eight hours in
each stich twenty-eight day pericd during the
fourth year from sueh date; and

“(5) one hundred und sixty hours in each
such twenty-eight day period thereafter.”.

" {d) (1) The second sentence of section 16
(b) is amended to read as follows: “Action
to reccver such liability may be maintained
against any employer (including a public
agency) in any Federsl or State court of com-
petent jurisdiction by any one or more em-
plovees for anc. in behalf of himself or theimn-
selves and other employees similarly
situated.”.

(2) (A) Section 6 of the Portal-to-Portal
Pay Act of 1947 is mmended by striking out
the period at the end of paragraph (c¢) and
by Inserting in lieuthereof & semicolon and
by adding after such paragraph the
following:

“(d) with respect to any cause of action
brought under section 16(b) of the Fair
Labor Standards Act of 1948 against a State
or a political subdivision of a State in a dis~
trict court of the United States on or before
April (8, 1973, the running of the statutory
periods of limitation shali be deemed sus-
pended during the period beginning with the
commancement of any such action and end-
ing one hundred and eighty days after the
etfective date of the Fair Labor Standards
Amendments of 1974, except that such sus-
pensicn shall not bz appiicable if in such
action judgment has been entered for the
defenclant on the grounds other than State
immunity from Federal jurlsdiction.”. '

(B) Section 11 of such Act is amended by
striking out “(b)" after “‘section 18".

DOMESTIC SHRVICE WORKERS

3ec. 7. (a) Section 2(a) is amended by in~
serting at the end the followlng new sen-
tence. "The Congress further finds that the
emplcyment of persons in domestic service
in hoiseholds affect3 commerce.”

(b) (1) Section 6 is amended by adding
after subsection (e) the following new sub-
section:

“(f Any employee who in any workweek
is employed in dom:3stic service in a house-
hold shall be paid 'wages at a rate not less
than the wage rate in effect under section
6(b) unless such employee's compensation
for such service would not because of section
209(g) of the Social Security Act constitute
‘wages', for purposes of title IL of such Act.”

(2) Section 7 is smended by adding after
the sabsection added by section 6(c) of this
Act tae following new subsection:

“(1) Subsection ‘a)(1) shall apply with
respect to any employee who in any work -
week is employed In domestic service in a
nouschold unless such employee’s compensa-
tion yYor such work would not because of sec-
tion 209(g) of the Social Security Act con-
stituse ‘wages’, for purposes of title IX of such
Act.”

(3) Section 13(a is amended by adding
at the end the following new paragraph:

*{1.5) any employee employed on a casual
basis in domestic service employment to pro-
vide babysitting services or any employee
employed in domestic service employment to
provide companionship services for individ-
uals who (because of age or Infirmity) are
unable to care for themselves (a8 such ferms
are cefined and deiimited by regulations of
the Slecretary).” .

(41 Section 13(b) is amended by striking
out she period at tae end of paragraph (19)
and inserting in lleu thereof “; or ” and by
addiag after that paragraph the following
new paragrani: N

“(20) any employee who in domestic serv~
ice in a household and who resides in such

. household; or”.

RETAIL AND SERVICE ESTABLISHMENTS
Sxc. 8. (a) Effective July 1, 1974, section

13(a) (2) (relating to employees of retail

and service establishmernts) is amended by

February 28, 1974 °

striking out “$250,000” and inserting in lieu
thereof “$225,000”,

(b) Effective July 1, 1875, such section is
amended by striking out “$225,000” and in-
serting in lieu thereof “8200,000". !

(c) Effective July 1, 1876, such section is
amended by striking out “or such establish-
ment has an annual doliar velume of sales
which is less “han $200,000 (exclusive of
excise taxes abt the retail level which are
separately stated)™. ;

TOBACCO EMPLOYLES .
sec. 9. (8) Section 7 is amended by adding
after the subsection added by section 7(h)
(2) of this Act the following: :

“{m) Far a period or periods of not more
than fourteen workweeks in the aggrsgate
in any calendar year, any employer may em-
ploy any employee for & workweek in excess
ofr that spacified in subsection (a) without
paying the compensation for overtime em-
ployment prescribed in sucit subsection, if
such employee—-—

“(1) is emplcyed by such employer—

*“(A) to provide services (including #trip-
ping and prading) necessary and incidental
to the sale at suction of green leal topacco
of type 11, 12, 13, 14, 21, 22, 23, 24, 31, 35,
36, or 37 (as such types are defined by the
Secretary of Agricultbure), or in auction sale,
buying, hendling, stemming, redrying, pack-
ing, and storing of such tobacco. ;

“(B) in auction sale, buying, handling,
sorting, grading, packing, or storing green
jeaf tobaczo of type 32 (as such type is de-
fined by the Secretary of Agriculiure), Or

“(C) in auction sale, buying, handling,
stripping, sorting, grading, sizing, packing,
or stemming prior to packing, of perishdble
cigar leaf tobacco of type 41, 42, 43, 44, 45,
46, 51, 52, b3, 54, 55, 61, or 62 (as such’ types
are defined by vhe Secretary of Agriculiure};
and :

#(2) receives for-— )

“{A) such employment by such employer
which is in excess of ten hours in any work-
day, and )

“(B) such employment by such employer
which is in excess of forty-eight hours in
any workveek.
compensasion at & rate not less than one
and one-half times the regular rate at which
he is employed. ;

An employer who receives an exemption
under this subsection shall not be eligible
for any other exemption under this section.”.

(b) (1) Section 13(a)(14) is repealed.

(2) Section 13(b) is amended by wdding
after the paragraph added by section 7(b)
(4) of this Act the following new paragraph:

“(21) any agricultural employee employed
in the growing and harvesting of ghade-
grown tohacco who is engaged In the proc-
essing (including, but not iimited to, drying,
curing, fermenting, bulking, rebulking, sort-
ing, grading, aging, and baling) of such
tobaeco, prior to. the stemiming process, for
use as clgar wrapper tobacco; or’'.

TELEGRAPH AGENCY FMFLOYEES

gre. 10. (a) Sectfon 13(a)(11) (relating
to telegraph agency employees) is repealed.

(b) (1) Section 13(b) is amended by adding
after the paragraph added by section 8( b) (2)
of this Act the following new paragraph:

“(22) sny employee or proprietor in a re-
tail or service establishment, which qualifies
as an exempt retail or service egtablishment
under paragraph (2) of subsection (a) with
respect t> whom the provisions of sections
6 and 7 woulc not otherwise apply, engaged
in handling telegraphic messages for the
public under an agency or contract arrange-
ment with a telegraph company where the
telegraph message revenue of such agency
does not exceed $500 a month and Yeceives
compensation for empioyinent in excess of

- forty-eight hceurs in any workweek al a rate

not less than one and one-half times the
regular rate at which he is employed; or”.
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(2) Effective one year after the effective
date of the Fair Labor Standards Amend-
ments of 1974, section 13(b) (22) is amended
by striking out “forty-eight hours” and in-
serting in lieu thereof “forty-four hours™.

(3) Effective two years after such date,
section 13(b) (22) is repealed.

SEAFOOD CANNING AND PROCESSING
EMPLOYEES

SEc. 11. (a) Section 13(b) (4) (relating to
fish and seafood processing employees) is
amended by inserting “who is” after “em-
ployee”, and by inserting before the semi-
colon the following: *, and who receives com-
pensation for employment in excess of forty-
elght hours in any work-week at a rate not
less than one and one-half times the regular
"rate at which he is employed”.

(b) Effective one year after the effective
date of the Falr Labor Standards Amend-
ments of 1874, section 13(b) (4) is amended
by striking out “forty-eight hours” and in-
.serting in lieu thereof “forty-four hours.”

(c) Effective two years after such date,
gection 13(b) (4) is repealed.

NURSING HOME EMPLOYEES

8rc. 12. (a) Section 13(b)(B) (insofar as
it relates to hursing home employees) is
amended by striking out “any employee who
(A) 1s employed by an establishment which
is an institution (other than a hospital) pri-
marily engaged in the care of the sick, the
aged, or the mentally 11l or defective who
reside on the premises” and the remainder
of that pa,raaraph

(b) Section 7(j) is amended by inserting
after “a hospital” the following: “or an es-
tablishment which is an institution pri-
marily engaged in the care of the sick, the
aged, or the mentally i1l or defective who
reside on the premises”,

HOTEL, MOTEL, AND NESTAURANT EMPLOYEES
AND TIPFED EMPLOYEES

Src. 13. (a) Section 13(b) (8) (insofar as
it relates to hotel, motel, and restaurant
employees) (as amended by section 12) is
amended (1) by striking out “any employee”
and Inserting in lleu thereof “(A) any em-
ployee (other than an employee of a hotel
or motel who Is employed to perform maid
or custodial services) who 1s,” (2) by insert-
ing before the semicolon the following: “and
who recelves compensation for employment
in excess of forty-eight hours In any work-
week at a rate not less than one and one-
half times the regular rate at which he is
employed”, and (3) by adding after such
section the following:

“(B) any employee who is employed by &
hotel or motel to perform maid or custodial
services and who recelves compensation for
employment in excess of forty-eight hours in
any workweek at a rate not less than one
and one-half times the regular rate .at
which he is employed’ or”,

(b) Effective one year after the effective
date of the Fair Labor Standards Amend-
ments of 1974, subparagraphs (A) and (B)
of section 13(b)(8) are each amended by
striking out “forty-eight hours” and insert-
‘Ing in lieu thereof “forty-six hours”,

(c) Effective two years after such date,
subparagraph (B) of section 13(b)(8) is
amended by striking out ‘“forty-six hours”
and inserting in lieu thereof “forty-four
hours”., -

(d) Effective three years after such date,

_subparagraph (B) of section 13(b) (8) is re~
praled and such section is amended by
striking sut “(A)”.

(e) The last sentence of section 3(m) is
amended to read as follows: “In determin-
ing the wage of a tipped employee, the
amount paid such employee by his em-
ployer shall be deemed to be increased-on
agccount of tips by an amount determined
by the employer, but not by an amount in
excess of 50 per centum of the applicable
minimum wage rate, except that the amount

of the increase on account of tips determined
by the employer may not exceed the value of
tips actually recived by the employee. The
previous sentence shall not apply with re-
spect to any tipped employee unless (1)
such employee has been informed by the em-
ployer of the provisions of this section, and
(2) all tips received by such employee have
been retained by the employee, except that
nothing herein shall prohibit the pooling of
tips among employees who customarily and
regularly receive tips.”.
SALESMEN, PARTSMEN, AND MECHANICS

Sec. 14, Section 13(b)(10) (relating to
salesmen, partsmen, and mechanics) Iis
amended to read as follows: )

“(10) (A) any salesman primarily engaged
In selling automobiles, trailers, trucks, farm
implements, boats, or aircraft if he is em-
ployed by a nonmanufacturing- establish-
ment primarily engaged in the business of
selling such boats or vehicles to ultimate
purchasers; or

“{B) any partsman primarily engaged in
selling parts for automobiles, trucks, or farm
implements and any mechanic primarily en-
gaged In servicing such vehicles, if they are
employed by a nonmanufacturing establish-
ment primarily engaged in the business of
selling such vehicles to ultimate purchasers;
or”, :

FOOD SERVICE ESTABLISHMENT EMPLOYEES

Sec. 15. (a) Section 13(b) (18) (relating to
food service. and catering employees) is
amended by inserting immediately before the
semicolon the following: “and who recelves
compensation for employment in excess of
forty-eight hours in any workweek at a
rate not less than one and one-half times the
regular rate at which he is employed.”

(b). Effective one year after the effective
date of the Falr Labor Standards Amend-
ments of 1974, such section is amended by
striking out “forty-eight hours” and insert-
ing in lieu thereof “forty-four hours”.

(c) Effective two years after such date,
such section is repealed.

BOWLING EMPLOYEES

Sec. 16. (a) Effective one year after the
effective date of the Fair Labor Standards
Amendments of 1974, section 13(b) (19) (re-
lating to employees of bowling establish-
ments) is amended by striking out “forty-
elght hours” and inserting in Iieu thereof
“forty-four hours”.

(b) Effective two years after such date,
such section ig repealed.

SUBSTITUTE PARENTS FOR INSTITUTIONALIZED
CHILDREN

Sec. 17. Section 13(b) is amended by in-
serting after the paragraph added by section
10(b) (1) of this Act the following new para-
graph:

“(28) any employee who is employed with
his spouse by s nonprofit education institu-
tion to serve as the parents of children-—

“(A) who are orphans or one of whose hat-
ural parents is deceased, or

“(B) who are enrolled in such institution

‘and reside in residentfal facilities of the in-

stitution, while such children are in resid-
ence at such institution.

if such employee and his spouse reside in
such facilities, receive, without cost, board
and lodging from such institution, and are
together compensated, on a cash basis, at
an annual rate of not less than $10,000; or".
EMPLOYEES OF CONGLOMERATES

Sec. 18. Scction 13 is amended by adding
at the end thereof the following:

“(g) The exemption from section 6 pro-
vided by paragraphs (2) and (6) of subsec-
tion (a) of this section shall not apply with
respect to any employee employed ‘by an es-
tablishment (1) which controls, is controlled
by, or is under common control with, another
establishment the activities of which are not
related for a common business purpose to,
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but materially support, the activities of the
establishment employing such employee; and
(2} whose annual gross volume of sales made
or business done, when combined with the
annusal gross volume of sales made or busi-
ness done by each establishment which con-
trols, is controlled by, or 1s under common
control with, the establishment employing
such employee, exceeds $10,000,000 (exclusive

- of excise taxes at the retall level which are

separately stated), except that the exemption
from section 8 provided by subparagraph (2)
of subsection (a) of this section shall apply
with respect to any establishment described
in this subsection which has an annual dol-
lar volume of sales which would permit it to
qualify for the exemption provided in para-
graph (2) of subsection (a) 1f it were in an
enterprise described in section 8(s).”.
SEASONAL INDUSTRY EMPLOYEES

SEc, 19. (a) Sections '1(c) and T(d) are
each amended—

(1) by striking out “ten workweeks” and
inserting in lieu thereof “seven workweeks”,
and

(2) by striking out “fourteen workweeks®
and Inserting in lieu thereof *“ten work
weeks”.

(b) Section 7(c) is amended by striking
out “fiftty hours” and inserting in lieu there-
of “forty-eight hours”.

(¢) Effective January 1, 1975, sections 7({c)
and 7(d) are each amended-—

(1) by striking out “seven workweeks” and
inserting In lleu thereof “five workweeks”,
and

(2) by striking out “ten workweeks” and
inserting in lieu thereof “seven workweeks’.

(d) Effective January 1, 1976, sections 7
(c) and 7(d) are each amended—
~ (1) by striking out “five workweeks” and
inserting in lieu thereof “three workweeks”,
and

(2) by striking out “seven workweeks” and
inserting in leu thereof “five workweeks”.

(e) Effective December 81, 1076, sections
7(c) and 7(d) are repealed.

COTTON GINNING AND SUGAR PROCESSING
EMPLOYEES

Sec. 20. (a) Section 13(b) (15) is amended
to read as follows:

“(16) any employee engaged in the proc-
essing of maple sap into sugar (other than
refined sugar) or syrup; or’.,

(b) (1) Section 13(b) is amended by add-
ing after paragraph (23) the following new
paragraph;

“(24) any employee who is engaged in
ginning of cotton for market in any place of
employment located in a county where cot-
ton is grown in commercial quantities and
who receives compensation for employment
in excess of—

“(A) seventy-two hours in any workweek
for not more than six workweeks in a year.

‘“(B) sixty-four hours in any workweek
for not more than four workweeks in that
year,

“(C) fifty-four hours in any workweek for
not more than two workweeks in that year,
and

“(D) forty-eight hours in any other work-
week in that year,
at a rate not less than one and one-half times
the regular rate at which he is employed;
or’. .

(2) Effective January 1,
13(b) (24) is amended—

(A) by striking out “seventy-two” and in-
serting in lieun thereof “sixty-six’;

{B) by striking out “sixty-four” and insert-
ing in lieu thereof “sixty’’;

(C) by striking out “Afty~four” and insert-
ing in lieu thereof “fifty";

(D) by striking out “and” at the end of
subparagraph (C); and

(E) by striking out ‘‘forty-eight hours in
any other workweek in that year” and insert-
ing in lieu thereof the following: “forty-six

1975, section
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haurs {n any werkweek for not more chan two
workweeks in thai year; and

“{&) forty-four hours ip ahy other work-
waek in. that year,”.

{f) Efective January 1,
18(b) (24) is amended—

(A) by striking out “slxty-slx" and insert-
ing in leu theweol “sixiy™;

(B) by striking out “sixty” and inserting
in lieu thereof “Afty.six”;

(C) by striking out “fifty” and inserting
in lieu thereof “forty-eight”;

(D) by striking out “forty-six” anc insert-
ing in lieu thereof “forty-four”; and

{E) by striking ont “forty-four”
serting in lleu thereor “foriy”.

i¢) (1) Bection 13 (b) is amended by add-
ing after paragraph (24) the following new
paragraph:

‘(25) any employee wha is engaged In the
processing of sugar beets, sugar beet molasses,
or sugafcane into sugar (other than refined
sugar) or syrup and who receives compensa-
tion for employment io excess of—

“(A) seventy-two hours in any workweek
for not more than six workweeks in a year,

“(B) sixty-four hours in any workweek for
not more than four workweeks in that year,

“(C) AfAfty-four hours in {ny workweek
for not more than twue workweeks in that
year, and

“(D) forty-eight bours in any other work-
week in that year,
at @ rate not less thaa one and one-half
times the regular rate at which he is em-
ployed; or”.

(2) Effective January 1, 1975, section 13
(b){25) is amended-—~

1976, section

and In-

(A) by striking out “seventy-two" and
inserting "In lleu thereof “sixty-six’;
(E) by striking out ‘sixty-four" and in-

serting in lieu thereof “sixty”;

{C) by strixing out “fifty-four” and in-
serting in lleu thereof “ffiy”;

{IY) Dby striking out “and” at
subparagraph (C); and

(E) by striking out “forty-eight hours in
any other workweek in that year” and In-
serting in lieu thereof the following: “forty-
six hours in any workweek for not more
than two workweeks in that year, and

“(13) forty-four hours in any oether work-
week in that year,”.

(3) Effective January 1, 1978, secticn 18
(b) (25) is amended—

(A by striking out “sixty-six” ancd in-
sertitig in lieu thereof “sixty’”;

(B} by striking out “sixty” and inserting
in Heu thereof “ffty-six”;

(C) by striking out “fifty” and inserting
in leu thereof “forty-eight”;

(D) by striking out “forty-six” and in-
serting in lleu thereof “forty-four”; and

(E) by striking out “furty-four” and in-
serting in lieu thereof “for:y”.

LOCAL TRANSIT EMPLOYEES

Sec 21, {(a) Section 7 is amended by add~

ing aster the subsection added by section

the end of

g(a) of this Act the foilowlng uew sub-
sectini:
“(n: In the case of an -employee of an

emplorer engaged in the business of op-
eratiy; a street, suburban, or interurban
electriz rallway, or local trolley or motorbus
carrier (regardless of whether or not such
railway or carrier is public or privaie or op-
erated for profit or not for profit) in deler-
mining the hours of employment of such
an employee to which the ate prescribed by
subsection (a) applles there shall be ex-
cluded the hours such employee was ema
ployed in charter activities' by such em-
ployer if (1) the employee's employment In
such activitles was pursuant to an agrae-
ment or understanding with his employer
arrived at before engaging in such employ~
ment, and (2) if employment in such uc~
tivities is not part of such employee’s rog-
ular sinployment.”
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(b) (1)} Sectior: 13(b)(7) (relating to em-
ployees of stree;, suburban, or interurban
eleetric railways or local trolley or motorbus
carriers) is amended by striking out “, it the
rates and services of siich railway or carrier
ar: subject to regulation by a State or local
agzney” and incerting in lieu therecf the
Tolowing: “(regardless of whether or not
such rallway or cirvier is public or private or
operated for prof i or not for profit), 1f such
er.ployee receive:r. compensation for employ-
ment in excess of forty-elght hours in any
workweek at a rite not less than one and
ona-half times th» regular rate at which he is
employed”.

(2) Effective oie yeer after the effective
date of the Fair Labor Standards Amend-
ments of 1073, 1974, such section is amended
by striking out “lorty-eight hours” and in-
sersing in leu thereof “forty-four hours™,

(3) Effective two years after such date,
suich section is repealed.

2OTTON AND SUSIAR SKRVICFS EMPLOYEES

Sec. 22. Bection 138 is amended by adding
after the subsection added by section 18(a)

he following:

“"h) The provisions of section 7 shall not
apply for a period or periods of not more
tha fourteen workweeks in the aggregate
in any calendar year to any employee who—

*{1) is employed by such employer—

“(A) exclusively to provide services neces-
sary and incidental to the ginning of cotton
in a2 establishment primarily engaged in the
ginring of cotton;

“{B) exclusively to provide services neces-
sary and incident:l to the receiving, han-
dling, and storing of raw cotton and the com-
pressing of raw cotton when performed at a
cottan warelhouse or compress-warehouse fa-
cility, other than one operated in oonjunc-
tion w1th a cotton mill, primarily engaged in
storing and compressmg;

“{2) exclusively o provide services neces-
sary and incidental to the receiving, han-
diing, storing, and processing of cottonseed
in an establishment primsarily engaged in the
receiving, handling storing, and processing
of cottonseed; and

(1Y) exclusively {o provide services neces-
sary end incldental o the processing of sugar
cane or sugar beets in an establishment pri-
marily engaged in the processing of sugar
cane >r sugar beets; and’.

“{2) receiver for—-

“+4) such emiployment by such employer
whict. is in excess o! ten hours in any work-
day, and

“(B) such employment by such employer
which is in excess of forty- -eight hours in any
workveek,
compensation at a rate not less than one and
one-half times the regular rate at which he is
employed.

Any employer who reeives an exemption un-
der this subsection shall not be eligible for
any ovher exemptior under this section or
section 7.”.

OTHER EXEMPTIONS

SEC. 23. (a) (1) Section 13(a) (9) (relating
to mosionpicture theater employees) is re-
pealed

{2) Section 13(b) is amended by adding
after paragraph (25) “he following new para-
graph:

“(26) any employee employed by an estab-
lishment which is & motion picture theater;”.

(b) (1) Section 12(a){13) (relating fto
small logging crews) is repealed.

(2) Section 13(b) s amended by adding
after peragraph (28) the following new para-
graph:

“(27) any ernployee employed in planting
or tending trees, cruising, surveying, or fell-
ing timber, or in preparing or transporting
logs or other forestry products to the mill,
processing plant, railrcad, or other transpor-
tation terminal, if the number of employees
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employed by his employer in such forestry or
lambering operations does not exceed eight.”.
{e) Bection 13(b) (2) (insofar as it relates
1o pipeline smployees) is amended by insert-
ing after “enployer” the following: “engagec
in the operation of a common carriger by rail
and”. .
EMPLOYMENT OF STUDENTS

Sic. 24. (a) Section 14 is amended by
striking outl subsections (a), (b),. and (c)
and nserting in lieu thereof the following:

“Brc. 14. (a) The Secrectary, to the extent
necessary In order to prevent curtaiiment of
opportunities for employment, shall by regu-
lations or by orders provide for the em-~
ployment of learners, of apprentices, and of
messengers employed primarily in-delivering
letters and messages, under special certifi-
cates issued pursuant to regulations of the
Secretary, a% such wages lower tlian the
minimum wage applicable under section 6
and subject to such limitation as o time,
number, proportion, and length of service as
the Secretary shall prescribe.

“(b) (1) (A} The Secretary, to the extent
necessary in order to prevent curtailment
of opportunities for employment, shall by
special certificate Issued under a regulation
or order provide, in accordance with sub-
paragraph (B), for the employment, at a
wage rave nct less than 85 per centum of
the otherwise applicable wage rate i1 effect
under sectlor. 6 or not less than $1.60 an
hour, wkichever is the higher (or in the case
of emplcyment in Puerto Rico or the Virgin
Islands not described in section 5(e), at a
waye rate not less than 86 per centum. of the
otherwise applicable wate rate in effec) under
section 6(c)), of full-time students (regard-
less of age but in compliance with applicable
child labor laws) In retail or service estab-
lishments.

“{B) Except as providea in paragraph (4)
(B), the proportion of student hours of em~
plovment uncler special certificates issued
under subparagraph (A) to the total hours
of emnployment of all employees in any retail
or sprvice establishment may not sxceed
(1) ‘such proportion for the corresponding
month of the twelve-month period preceding
May 1, 1661, (ii) in the case of & refedl or
service establishment whose employees (other
than employees engaged in commerce or in
the production of goods for commerce) are
covered by this Act for the first time on
or after the eflective date of the Fair Labor
Standards Amendments of 1966 or the Fair
Labor Staadarcs Amendments of 1974; such
proportior. for the corresponding month ot
the twelve-month period immediately prior
to the applicable effective date, or (iil) in
the case of a retail or service establishment
coming into existence after May 1, 1961, or
a retlail or service establishment for vhich
records of student hours worked are not
available, a proportion of student hours
of employiment to total hours of employ-
ment of all employess bazed on the prac-
tice during the twelve-month period: pre-
ceding May 1, 1961, In similar estaklish-
ments of the sarie employer in the same.gen~
eral metropolitan area in which the new
establishment iy located, similar establish-
ments of the same employer in the same or
nearby counties if the new establishtaent
is not in a metropolitan area, or other estab-
lishments ¢f the same general charactet op-
erating in the community or the nearest
comparable community. For the purposes
of the precedingz sentence, the term ‘stu-
dent hours of employment’ means student
hours worked a3 less than $1.00 an hour,
except that such term shall include, in States
whose minimum wages were ut or above $1.00
an hour in the base year, hours worked by
students at the fitate minimum wage in the
base year.

“(2) The Secrotary, to the extent neces-
sary in order to prevent curtaillment of op~
portunities for employment, shall by gpe~
cial certificate issued under a regulation. or
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‘order provide for the employment, at a wage
Tate not less than 85 per centum of the wage
rate in effect under section B(a) (5) or not
less than $1.30 an hour, whichever is the

‘higher (or in the case of employment in

Puerto Rico or the Virgin Islands not de-
scribed In section 5(e), at the wage rate not
less than. 85 per centum of the wage rate In
efiect under section 6(c) (3)), of full-time
students (regardless of age bhut in compli-
ance with applicable child labor laws) in
any occupation in agriculture.

“(8) The Secretary, to the extent neces« .

sary in order to prevent curtailment of op-
portunities for employment, shall by spe-
clal certificate issued under a regulation or
order provide for the employment by an in-
stitution of higher education, at a wage rate
hot less than 85 per centum of the other-
wise applicable wage rate in effect under
section 6 or not less than $1.60 an hour,
which ever is the higher (or in the case of
employment In Puerto Rico or the Virgin
Islands not described In section b6(e), at a
wage rate not less than 85 per centum of
the wage rate in. effect under section 6(e)),
of full-time students (regardless of age but
in compliance with applicable child labor
laws) who are enrolled in such institution.
The Secretary shall by regulation prescribe
standards and requirements to insure that
this paragraph will not create a substantial
Pprobability of reducing the full-time em-
ployment opportunities of persons other than
those to whom the minimum wage rate au-
thorized by this baragraph is applicable.
“(4)(A) A special certificate issued under
baragraph (1), (2), or (3) shall provide that
the student or students for whom 1t is issued
shall, except during vacation perlods, be
employed on e part-time basis and not in
excess of twenty hours in any workweek.
“(B) If the issuance of a special certificate
under paragraph (1) or (2) for an employer
will cause ‘the number of students employed
by such employer under special certificates
issued under this subsection to exceed four,
the Secretary may not lssue such a special
certificate for the employment of a student
by such employer unless the Secretary finds
employment of such student will not create
& Substantial probability of reducing the
full-time employment opportunities of per-
sons other than those employed under spe-~
clal certificates issued under this subsection,
If the issuance of a special certificate under
paragraph (1) or (2) for an employer will
not cause the number of students employed
by such employer under special certificates
Issued under this subsection to exceed four—
(1) the Secretary may issue a special cer-
tificate under paregraph (1) or (2) for the
employment of a student by such employer
if such employer certifies to the Secretary
that the employment of such student will
not reduce the full-time employment oppor-
tunities of persons other than those em-
ployed under speeial certificates issued under
this subsection, and
“(ii) in the case of an employer which is
a retall or service establishment, subpara-
graph (B) of paragraph (1) shall not apply

- with respect to the issuance of special certif-

lcates for such employer under such para-
graph.

The requirement of this subparagraph shall
not apply in the case of the issuance of spe-
clal certificates under paragraph (3) for the
employment of full-time students by institu-
tions of higher education; except that if the
Secretary determines that an institution of
higher education is employing students un-
der certificates issued under paragraph (3)
but in violation of the requirements of that
paragraph or of regulations issuéd thereun-
der, the requirements of this subparagraph
shall apply with respect to the issuance of
special certificates under paragraph (3) for
the employment of students by such institu-
tion,

N

“(C) No special certificate may be issued
under this subsection‘uniess the employer for
whom the certificate is to be issued provides
evidence satisfactory to.the Secretary of the
sthident status of the employees to be em-
ployed under such special certificate.”

(b) Section 14 is futther amended by re-
designating subsection (d) as subsection (c)
and by adding at the end the following new
subsection:

“(d) The Secretary may by regulation or
order provide that sections 6 and 7 shall not
apply with respect to the employment by
any elementary or secondary school of its
students if such employment constitutes, as
determined under regulations prescribed by
the Secretary, an integral part of the regular
education program provided by such school
and such employment is in accordance with
applicable child labor laws.”

(c) Section 4(d) is amended by adding at
the end thereof the following new sentence:
“Such report shall also include s summary
of the special certificates issued under sec-
tion 14(b).” ~ ’

CHILD LABOR

Sec. 25. (a) Sectlon 12 (relating to child
labor) 1is amended by adding at the end
thereof the following new subsection :

“(d) In order to carry out the objectives
of this section, the Secretary may by regula~
tion require employers to obtain from any
employee proof of age.”

(b) Section 13(c) (1) (relating to child 1a=
bor in agriculture) is amended to read as fol-
lows: . .
“(e) (1) Except as provided in paragraph
(2), the provisions of section 12 relating to
child labor shall not apply to any employee
employed in agriculture outside of school
hours for the school distriét where such em-
ployee is living while he is so employed, if
such employee— - .

“(A) 1s less than twelve years of -age and
(i) is employed by his parent, or by a person
standing in the place of his parent, on a farm
owned or operated by such parent or person,
or (ii) is employed, with the consent of his
parent or person standing in the place of his
parent, on a farm, none of the employees of
which are (because of section 13 (a) (6) (A)
required to be paid at the wage rate pre-

_scribed by section €(a) (5),

“(B) is twelve years or thirteen years of
age and (i) such employment is with the
consent of his parent or berson standing in
the place of his parent, or (11) his parent or
such person is employed on the same farm
as such employee, or

“(C) 1is fourteen years of age or older.”.

(c) Section 16 is amended by adding at the
end thereof the following new subsection:

“(e) Any person who violates the provi-
slons of section 12, relating to child labor, or
any regulatlon issued under that section,
shall be subject to a eivil penalty of not to
exceed $1,000 for each such violation. In de-
termining the amount of such penalty, the
appropriateness of such, penalty to the size
of the business of the person charged and
the gravity of the violation shall be con-
sidered. The amount of such penalty, when
finally determined, may be—

“(1) deducted from any sums owing by
the United States to the person charged;

“(2) recovered in & civil action broiight by
the Secretary in any court of competent
Jurisdiction, In which litigation the Secre-
tary shall be represented by the Solicitor of
Labor; or

“(3) ordered by the court in an action
brought under section 15(a) (4), to be paid
to the Secretary,

Any administrative determination by the
Secretary of the amount of such penalty shall
be final, unless within fifteen days after re-
celpt of notice thereof by certified mail the
berson charged with. the violation takes ex-~
ception to the determination that the viola-
tlons for which the benalty is imposed oc-

-

23 CIA-RDP7SBOO380R000800030001-4
NAL RECORD — SENATE -

S 2503

curred, in which event final determination
of the penalty shall be made in an adminis-
trative broceeding after opportunity for
hearing in accordance with section 6554 of
title 5, United States Code, and regulations
to be promulgated by the Secretary. Sums
collected as penalties pursuant to this section
shall be applied toward relmbursement of the
costs of determining the violations and as-
sessing and collecting such penalties, in ac-
cordance with the provisions of section 2 of
an Act entitled ‘An Act to authorize the De-
partment of Labor to make special statistieal
studies upon bayment of the cost thereof,
and for other purposes’ (29 U.S.C. 9a).”
SUTTS BY SECRETARY FOR BACK WAGES

SEc. 26. The first three sentences of section
16(c) are amended to read as follows: “The
Secretary is authorized to supervise the pay-
ment of the unpaid minimum wages or the
unpaid overtime .compensation owing to any
employee or employees under section 6 or 7
of this Act, and the agreement of any em-
ployee to accept such pPayment shall upon
payment in full constitute a waiver by such
employee of any right he may have under
subsection (b) of this section to such un-
baid minimum wages or unpaid overtime
compensation and an additional equal
amount as liguidated damages. The Secre-
tary may bring an action in any court of
competent jurisdiction to recover the amount
of the unpald minimum wages or overtime
compensation and an equal amount as liqui-
dated damages. The right provided by sub-
section (b) to bring ah action by or on be-
half of any employee and of any employee to
become & party plaintiff to any such action
shall terminate upon the fillng of a com-
plaint by the Secretary in an action under
this subsection In which & recovery is sought
of unpaid. minimum wages or unpaid over-
time compensation under sections 6 and 7
or liquidated or other damages provided by
this subsection owing to such employee by
an employer liable under the provision of
subsection (b), unless such action is dis-
missed without prejudice on motion of the
Secretary.” .

ECONOMIC EFFECTS STUDIED
SEc. 27. Section 4(d) is amended by—
(1) inserting “(1)” Immediately after
(), :

(2) inserting in the second sentence after
the term “minimum wages” the following:
“and overtime coverage”; and

(3) by adding at the end thereof the fol-
lowing new paragraph ;

“{2) 'The Secretary shall conduct studies
on the justification or lack thereof for each
of the special exemptions set forth in sec--
tion 13 of this Act, and the extent to which
such exemptions apply to employees of es-
tablishment described in subsection (g) of
such section and the economic effects of the
application of such exemptions to such em-
ployees. The Secretary shall submit a report
of his findings and recommendations to the
Congress with respect to the studies con-
ducted under this baragraph not later than
January 1, 1976.”,

AGE DISCRIMINATION

‘SEC. 28. (1) the first sentence of section 11
(b) of the Age Discrimination in Employ-
ment Act of 1967 (29 US.C. 630(h)) 1is
amended by stiking out “twenty-five” and

) inserting in lieu thereof “twenty”,

Nondiscrimination on Account of Age in
Government Employment

(2) The second sentence of section 11(b)
is amended to read as follows: “The term
also means (1) any agent of such a person,
and (2) a State or political subdivision of
& State and any agency or instrumentality
of a State or a political subdivision of g
State, and any interstate agency, but such
term does not include the United States, or
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a corporation wholly owned by the Govera-
ment of the United States.”

(3) Section 11 {c) of such Act is amended
by striking out « or an agency of & State or
politicat subdivision of a Btate, except that
such term shall include the United States
Employment Service and the system of Stete
and locnl employment services recelving Fed~
eral assistance”.

(4) Section 11(f) of such Act is amerded
to read as follows:

“(fy The term ‘employee’ means an inidi-
vidual employed by any employer except that
the term ‘employee’ shall not include any
person slected to public office in any State or
political subdivision of any State by ithe
gualified voters +hereof, Oor any person chosen
by suck officer to be on such officer’s pergonal
staff, or an appointee on the policy-making
level or an immediate adviger with respsct
to the exercise of the constitutional or lezal
powers of the office. The exemption set Torth
in the preceding sentence shall not in¢lude
employaes subject to the civil service laws of
a State government, governmental agency. or
politicel subdivision.”

(5) Section 16 of such Act is amended by
striking the figure “$3,000,0600", and inserting
in lieu thereof “$5,000,000™.

(o) (1) The Age Discrimination in Employ-
ment Act of 1967 is amended by redesig-
nating sections 15 and 16, and all referauces
therstc, as section 16
spectively. .

(2) The Age Discrimination in Employ-
ment Act of 1967 is further amended by add-
ing immediately after section 14 the follow-
ing new sectlon:

1 ONDISCRIMINATION ON ACCOUNT OF AGE IN
FIDERAL GOVERNMENT EMPLOYMENT

“gec, 16. (a) &ll personnel actions affecting
eraployees or applicants for employment {ex-
cept with regard to aliens employed outside
the limits of the United States) in military
departments 88 defined in section 102 of iitle
5, United States Code, in executive ngevcies
as defined in section 105 of title 5, United
Stastes Code (including employees and ap-
plicants for employment who are pald from
nonappropriated funds), in the TUnited
states Postal Service and the Postal Rate
Coru ission, in those un its in the govern-
ment, of the District of Columbia having
positions in the competitive service, and in
those units of the legizlative and juciclal
branches of the Federal Government having
positions in the competitive service, and in
tne Library of Congress shall be made free
iront any diserimination hased on age. .

«(b) Except as otherwise provided in this
subsestion, the Civil Service Commission I3
authorized to enforce the provisions of sub-
section (a) through appropriate remcdies,
including reinstatement or hiring of em-
ployeas with or without backpay, as witl ef-
fectuate the policies of this section. The Civil
gervice Commission shal’ issue such rules,
regulations, orders, and instructions as it
deems necessary and appropriate to carry out
its respousibilities under this section. The
¢ivil Service Commlission shall—

“(1) be responsible for the review and
evaluation of the operaiion of all asency
programs desizned to carry out the policy of
this section, periodically sbtaining and pub-
lishing (on =t Jesst a semianpual hasls)
progress reports from each such department,
agency or unit;

w(2) consult with ané solicit the recom-
mensdations of interested individuals, groups,
and organizations relating to nondiscrimina-
tion in employment on asccount of age; and

«(3) .provide for the acceptance and
processing of complaints of discrimination In
Fecleral employment on account of age.

710 head of each such department, a;zency,
or unit shall comply with such rules, reg-
ulations, orders, and instructions of the Civil
Service Commission which shall include a
porvision that an employee or applicant for

and section 17, re-
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employnent shall be notified of any final ac~
tion taken on any complaini of discrimina~
tion filecl by hire thereunder. Reasonabie ex~
emptions to the provisions of this section
may be established by the Cormission but
only when the Commission has established &
maximun age requirement on the basls of a
determination that age is & bona fide occupa~
tional cualification nscessary ‘to the per-
formance of the duties of the position, With
respect to employment in the Library of Con-
gress, authorities gransed in this subsection
fo the Civil Service Commlission shall be
exercised by the Libraiian of Congress.

“{c) Any persons azgrieved may bring a
eivil action In any Federal district court of
competent jurisdiction for such legal or
equitable relief as will effectuate the pur-
poses of this Act,

“(d) When the individual has not filed &
complalnt concerning age diserimination
with th» Commission, no civil action may be
commenced by any individual under this
section until tae individual has given the
Commission not less than thirty days’ notice
of an intent to flle such action. Such notice
shall be filed within oae hundred and eighty
days after the alleged unlawful practice oc-
curred. Upon receiving & notice of intent
to sue, the Commission shall promptly notify
all persons named therein as prospective de-
fendanss in the action and take any appro-
priate action to assure the elimination of
any un.awful practice

“{e) Nothing contalned in this section
shall relleve any Government agency or offi-
cial of the responsibility to assure nondis-
crimination or. account of age in employ-
ment as required under any provision of Fed-
eral law.”

EFFECTIVE DATE

Sec. 29. (a) Except as otherwise specifi~
cally provided, the arrendments made by this
Act shall take effect on the first day of the
first fr1l month which begins after the date
of the enactment of this Act.

(b) Notwithstanding subsection (a), on
and after the date of the enactment of this
Act the Secretary of Labor is authorized to
prescribe necessary rules, regulations, and
orders with regard tc the amendments made
by this Act.

Mr. MANSFIELI, Mr. President, I sug-
gest the absence of a quorum.

The PRESIDINC: OFFICER. The clerk
will call the roll. :

Tha legislative clerk proceeded to call
the roll. ’

Mr. MANSPIELD. Mr. President, I ask
unanimous consens; that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
obiection, it is so ordered.

UNANIMN.OUS-CONSENT AGREEMENT

1r. MANSFIELD. Mr. President, T ask
uanimous censent that, beginning at the
conclusion of moring husiness on Tues-
dav, Mareh 5, 1074, there be a time lim-
itation of 2 hours on each amendment
on S. 2747, the panding business, to he
equally divided betwéen the sponsor of
the amendment and the manager of the
bill or whomever lie may designate; that
there be 2 hours cn the bill to be equaliy
diviced between the majority and minor-
ity leaders or whomever
dezignate.

The PRESIDING OFFICER. Is there
obieztion to the nanimous-consent re-
quest of the Senator from Montana?

Mr. JAVITS. Mr. President, what
about the rule of germaneness on this
mater?

Mr. MANSFIELD, The usual rule will
apply.

-

they may’

001-
ruafrl'y 28, 1974

Mr. JAVITS. Mr, President, if the Sen-
ator will withhold that for & moment——

Mr. MANSFIELD. Mr. President, I
would include the Buckley amendment
in the unanimous consent request.

The PRESIDING OFFICER. Is there
objection that the agreement be in the
usual form as requested?

Mr. GRIFFIN. With the understand-
ing that the Buckley amendment would
be germane.

The PRESIDING OFFICER. Thal is
understood. ;

Mr. JAVITS. Mr. President, what about
amendments to amendments? We always

“forget about that. Could wehave a half-

hour or 1 ho

Mr. MANSFIELD. I would say one-
half hour to be equally divided on the
usual basis.

Mr. JAVITS. On amendments to
amendments, aind motions, and so forth?

Mr. MANSFIELD, That is right.

The PRESIDING OFFICER. Are these
requests to be made part of the unani-
mous consent agreement?

Mr. MANSFIELD. Yes, Mr. President.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The text of the unanimous consent
agreement is as follows: :

Ordered, ‘That, during the consideraticn of
S. 2747, a bill to amend the Fair Labor
Standards Act of 1938, debate on any amend-
ment shall be limited to 2 hours, td be
equally divided and controlled by the mover
of such amendment and the manager of
the bill or his c.esignee, and that debate on
any amendment to an amendment, debatable
motion or appeal shall be limited to % hour,
to be equally divided and controlled by the
mover of such and the manager of the hill or
his designue: Frovided, That in the event
the manager of the bill is in favor of any
such amendment or motion, the time in
opposition thereto shall be controlled by the
minority leader or his designee: Provided
further, That no amendment jexcept one
amendment to be offered by the Senator from
New York (Mr. Buckley), and amendinents
to he offerad by the Senator from Ohia (Mr.
Taft)] that is not germane to the provisions
of the said bill shall be received.

Ordered further, That on the guestion of
the final passage of the said bill debate shall
be limited to 2 hours, to be equally divided
and controlled, respectively, by the ma Jority
and mincrity leaders or (their designees:
Provided, That the said leaders, or either
of them, may, from the time under their
control on. the passage of the said Dbill, allot
additional time to any Senator during the
consideration of any amendment, debatable
motion, 01 appeal.

Mr. MANSPFIELD, Mr. President, if the
distinguished Senator from New Jersey
(Mr. WinLiams) will yield to me, I should
like to suggest: the absence of a guorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. JAVITS. Mr. President, I ask
uranimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
okjection, it is so ordered.

Mr. JAVITS. Mr. President, I ask
unnnimous consent that during the con-
sideraticn of the minimum wage hill,
Dave Dunn snd Gene Mittelman may be
permitted the privilege of the flcor.
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The PRESIDING OFFICER. Without
objection, it is so ordered,

Mr. JAVITS. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER, The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. WILLIAMS. Mr. President I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MANSFIELD. Mr. President,.I ask
unanimous consent that amendments to
be offered by the Senator from Ohio (Mr,
Tarr) to 8. 2747 shall be considered as
germane under the previously agreed to
unanimous-consent agreement.

The PRESIDING OFFICER. Without
objection, it is so ordered.-

Mr, WILLTIAMS. Mr. President, I ask
unanimous consent that during the de-
liberations on S. 2747 and rollcall votes
thereon, the following staff members be
permitted the privileges of the floor:
Gerald Feder, Donald Elisburg, Robert
Nagle, Eugene Miftelman, and Roger
King.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WILLIAMS. Mr. President, today
we are beginning the debate for the third
time In as many years on a bill to raise
the minimum wage.

Two years ago the bill at issue would
have raised the minimum wage to $2 an
hour, on the effective date for most cov-
ered workers.

Last year, the raise would have been
the same.

Two years ago the Senate passed that
bill—last year the Congress passed the
bill only to have the President veto the
measure.

If either of those bills had become law,

the minimum wage worker who works
full-time, year round, would look for-
ward to being paid almost $4,600 a year,
which is nearly at the poverty line.
. Instead, these hills did not become law,
and the minimum wage is still $1.60 an
hour and, after working full-time for a
~whole year, the minimum wage worker’s
annual earnings are still $1,300 below the
poverty line.

The bill which the Senate begins to
consider today is virtually identical to
last year’s bhill and similar to the 1972
bill.

The committee has not provided for
additional increases in the minimum
wage over the last 2 years even though
galloping inflation and the inconscion-
able delay have fully justified such
Increases.

The committee decided to stay with
last year’s rate schedule in the hope that
enactment. would finally be forthcoming
if the annual wage bill increase required
by the bill was less than the prevmus
measures.

‘What does this mean in dollars—in
dollar terms, this bill increases the wage
bill on the effective date by $1.5 billion,
while last year’s bill would have in-
creased the wage bill by $1.8 billion, and
the 1972 wage bill by $2.8 billion.

The committee bill still has a $2 rate
oh the effective date,

3

The question again, is how long do we
continue to delay this increase for the
lower-paid workers?

Despite the enormous upheavals in our
economy, and despite the erosion of the
dollar which causes a strain on all of our
budgets, we are proposing what was then,
and most assuredly is now, a very mod~
est bill.

For the most part, this legislation does
not affect those workers to whom orga~
nization and skills have brought a fair
share of the fruits of our society.

Rather, its primary design is to hene-
fit that segment of our working popula-
tion that is unorganized, unskilled, and
toiling in poverty

This bill will incorporate into the Fair
Labor Standards Act a breadth of cover-
age and a minimum wage level which will
bring the act closer than at any time
in its 35-year history to meeting its
basic, stated objective—the elimination
of “labor conditions detrimental to the
maintenance of the minimum standard
of living necessary for the health, ef-
ficiency and general
workers.”

This bill seeks to achieve this purpose
by extending the law beyond the 49.4
million currently covered employees to 7
million additional workers employed in
retail and service industries, Federal,
State, and local government activities, on
farms and as domestics in private homes;
and, by increasing the minimum wage
in steps to $2.20 an hour.

The Fair Labor Standards Act repre-
sents one of our fundamental efforts to
direct economic forces into socially de-
sirable channels.

It was designed to protect workers
from poverty by fixing a floor below
which wages could not fall, to discourage
excessively long hours of work through
requiring premium payments for over-
time work, and to outlaw oppressive child
labor in industry.

The desirability of this effort was em-_

phasized by President Roosevelt, in his
second inaugural address:

T see one-third of a nation ill-housed, iil-
clad, ill-nourished * * * The test of our
progress is not whether we add more to the
abundance of those who have much; it is
whether we provide enough for those who
have too little.

We have made substantial progress in
eliminating poverty in America since
President Roosevelt’s 1937 inaugural ad-
dress, but today 24.5 million Americans—
12 percent of our population—are still

living in poverty by official Government-

standards.

The present minimum wage of $1.60
yields to a full-time working head of a
family of four a gross weekly wage of
$64 or $3,200 per year, almost $1,300 less
than the poverty level and leaves the
working poor family eligible for welfare.

The wage of $1.60 an hour—$1.30 for
farm workers—was set by the Congress
in 1966.

At that time, it was heralded as a wage
rate which would move the working poor
above the poverty threshold,

However, economic developments in
the last several years have drastically
curtailed the purchasing power of the
minimum wage. .

well-being of .

»
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Between 1966, when Congress amended
the FLSA to increase the Federal mini-
mum wage from $1.25 to $1.60 an hour,
and December 1973, the Consumer Price
Index rose 42.5 percent. Between Feb-
ruary 1, 1968, the date the $1.60 rate
actually became effective for most work-
ers, and December 1973, the Consumer
Price Index rose 35.4 percent.

Thus, 2 substantial increase in the’
minimum wage is necessary merely to
restore the purchasing power of low-
wage workers to the levels established
by Congress in 1966. .

A minimum rate of $2.28 an hour is re-
quired merely to compensate for in-
creases in the Consumer Price Index be-
tween 1966 and December 1973.

Most witnesses before the committee
during the past 3 years have differed as
to how much of an increase in the mini-
mum wage should be legislated, and how
fast that increase should be imple-
mented, but the testimony overwhelm-
ingly pointed up the need for an increase
now.

The Secretary of Labor, for example,
testified in favor of a minimum wage in-
crease, citing a general rising trend in
wages, and particularly rising prices.

Pointing to the rapidly rising cost of
living last year, Secretary Brennan said:

Workers In the low-wage sectors of our
economy have been the hardest hit. Gen-
erally, they do not have the skills or bargain-
ing position necessary to increase their wage
as the cost of living goes up. .

And it has gotten significantly worse
since then. The present bill is an attempt
to insure that millions of low-wage
workers throughout the Nation—work=-
ers whom this act is specifically designed
to protect—will regain the ground they
have lost because of the inflation which
we have experienced in recent years.

Congress recognized in the Economic
Stabilization Act Amendments of 1971
and 1973 that these low-wage workers,

‘'should not be subject to the wage con-

trols currently applicable to other work-
ers, by exempting Irom controls in-
creases in the minimum wage and de-
fining substandard earnings to mean
earning less than those resulting from a
wage. or salary rate which yields $3.50
per hour or less.

I will restate my belief tha,t a success-
ful anti-inflation program cannot de-
pend upon keeping the income of mil-
lions of American workers below officially
established poverty levels.

I support the commmittee’s view that by
raising the minimum wage rate, extend-
ing minimum wage protection to mil-
lions of low-wage workers who do not
currently enjoy such protection, and
eliminating overtime exemptions where
they have been shown to be unnecessary,
the economy will be stimulated through
the injection of additional consumer .
spending and the creation of a substan-
tial nuniber of additional jobs.

Establishment of a minimum wage
rate at a level which will at least assure
the worker -an income at or above the
poverty level is essential to the reduction
of the welfare rolls and overall reform of
the welfare system in the United States.

The 35 percent increase in the con-

. sumer price index since the last mini-
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mum wage increase in 1968 clearly shows
the burden which inflation imposes on
the minimum wage worker—the worker
who typically does not get o raise un-
less the Congress mandates a raise
through FLSA adjustments.

1f sdditional support for & minimum
wage Increase appears necessary, one
needs only %o convert jinto an hourly
wage rate the “lower” budget for a fam-
ily of four.

According to the Bureau of Labor
statistics, this budget by December 1973,
costs $8,102 a year, Or about $4.05 an

howr.

In light of these figures, the recom-
mended rates of $2 and $2.20 appear
most conservative.

Labor Department studies on effects
of minimum wage increases have looked
repestedly into the matter of indirect or
ripple effects and have documented the
fact that when the minimum is raised,
the wage spread is narrowed and ther2
i3 no general upward movement of wages.

We recognized that a higher minimum
wage may mean increased employer
costs, but i also means ihcreased pur-
chasing power in the hands of the poor,
and & greater demand for goods and
services.

“For the worker, it means less hardship
and greater dignity.

For the Government, it means lower
welfare costs.

The economic effects studies of the Le.-
bor Department also completely discredit
the thesis that minimum wage increases
have any discernible effect on inflation.

Previous increases in the minimum
wage rate of greater percentage than
provided in the present bill have been
absorbed easily by the economy, and
there is no reason to assume that a dif-
ferent result would obtain under this bill.

n fact, the direct payroil costs of the
committee bill will be only 0.4 percent of
the total national wage pill in the first
year, 0.3 percent in the second year, 0.2
percent in the third year, and 0.05 per-
cent in the fourth year.

In short: this bill is not inflationary.

In the meantime, productivity has been
rising and the increases are reflected in
soaring profits and widening profit mar-
gins rather than in wages.

Prices have been skyrocketing, but
wages appear to have been held in check.

Between 1972 and 1973, gross average
hourly earnings increased 6.6 percent on

ESTIMATED NUMBER OF NONSUPERVISORY EMPLOYEES
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top of increases of 6.4 percent between

1971 and 1972, and 6.5 percent between
1970 and 1971.

The minimim wage worker who Is still
at $1.60 an hour has not shared even in
these modest, controlled wage increases.

That worker s still wailting for the
Congress to sct, and cannot help but be
disillusioned by the legislative process
when he or she realizes that prices for
such staple items as hamburgers, fish,
eges, chuck roast, and polatoes are in-
creasing at astroncmic rates.

1 would like to discuss briefly the major
provisions of the bill.

The bill provides for a statutory min-
imur, wage of $2.20 an hour for all cov-
ered workers, but establishes different
time schedules for achieving this stand-
ard “or various categories of employ-
ment.

Fundamental to our deliberations was
the notion of parity—?that all workers
shou.d be treated alike for purposes of
mininum wage.

However, we were mindful of the his-
torical development of the Fair Labor
Staniards Act and the need to mitigate
the initial impact of expanded cover-
age.

Trerefore, the hill provides for staged
increases in the mdnimum wage depend-
ing upon ‘when specific workers were
first brought under the act.

All mainland nonfarm workers cov-
ered prior to 1956 will attain a $2.20
min mum wage 1 year from the effective
date.

‘A additional step is provided for
non arm workers newly covered under
the 1966 and 1974 amendments.

Taey will reach parity with other
worgers at the $2.20 rate 2 years from
the effective date.

Farmworkers will achieve parity at
the $2.20 rate 3 vears after the effective
date.

111 addition, special provision is made
for achieving minimum wage parity for
workers in Puerio Rico and the Virgin
Islends.

It the conditions that poverty breeds
in this country are to be changed, pov-
erty wages must o€ eliminated.

These conditions will not change un-
less the FLSA minimum wage is in-
creased, because minimum wage workers
rarely have the bargaining position or
the skills necessary to increase their
waizes as the cost-of -living increases.

BY S. 2747 (WILLIAMS-JAVITS BiLL)

{in thousands}

E Nibry 28, 1974 -

In esserice, (Congress must act in: the
interest of the Natlon’s working pocr.

Workers who toil at the ininimum wage
ievel are poor people by the standards
of our society. )

They are working full time, but they
are poor.

In the 1969 report on the minimum
wage, Secretary of Labor Wwirtz stated
that:

“Poverty” is erroneously jdentified in loose
thinking with “unemployment,” * * * What-
ever basis there is in any of these criticlsms
or propostls (of antipoveriy efforts) com-
mends strongly a first step of seeing. to it
that when a person does work, he gets
enough fcr it to support nimself and his
family.

A gross weekly income of $64, which is
all that the current minimum wage pro-
vides to a full-time worker, hardly meets
that criterion,

The provisions of the committes bill
are consisten; with the wage provisions
of Jast year’s Congress-approved bill.

The bill reilects an awareness that to
raise the minimum wagée without ex-
panding the coverage of the act ‘would
serve to deny even the minimum benefits
of the act to large groups of workers who
have been denied the protection of the
act for more than 30 years.

The commistee reviewed present ¢over-

age, as well es the gaps therein, and de-
terminecl thet a strong need exists for
covering domestics, additional workers in
retail and service industries and in. Gov-
ernment.
“The committee also determined that
local seasonal hand harvest laborers
should e included for purposes of the
500 man-day test, which covers large
farms. ' .

The ratention of the 500 man-day test
provides that workers on small - farms
will not be covered. In other words, the
bill does not reach out to those small
farms, pretty much the small family
farms.

The commiittee carefully examined the
economic implications of extending cov-
erage, and was persuaded that wages
should go up for workers on the: lowest
rung of the wage ladder and that the
economy could easily absork these raises.

I ask unanimous consent to include
in the REcorp & chart showing the ex-
pansion of coverage. :

The PRESIDING OFFICER (Mr.
HerLms). Without objection, it is so
orderecl.

BROUGHT UNDER THE MINIMUM WAGE PROVISIONS OF THE FAIR LABOR STANDARDS ACT

Prasently ) Presently
covered by Ixempt ot noticpvered by minimum covered by Exemplor not.cpvered by minimum
1he minimum wage provisions of the FL3A the rainimum wags provisions of the FLSA
wage - e — WaRE ~—rm e
provisions of Coveretl Not covered provisions of Covered Not covered
Industry the FLSA  Total byS.27471  byS. 2747 Industry ihe FLSA  Total byS.2747t = byS. 2747
© AR INGUSEIIRS e v o ee e e e 49,427 14,625 6,877 7,748 | Retail trade. ..o oo aenmnne s 7,149 3,866
e s I RS SR SIS T SRR SR Finance, insurance, and real estate. ... 2,662 15
Private sectolo oo e 45,838 9,546 1,798 7,748 | Service industries (except private house-
. - - — e holds).o oo mmee . 7,087
Ag-iculture - 513 718 2% 694 | Private households.... ...
Miing._.. - - 56 o 5
Contract construction. —— 3,608 17 Public sector ...
Manufacturing_ .. .coooo- 17,524 62 -
Transportation and public utilities.. - 4,104 77 | Federal Government. .. ... .- 1,693 .
Wholesale trade. . - _.o—co-aonn 2,683 ¢ | State and locaf government. ... 3,38

I No estimates have been prepared of the aumber of employees of onglomarates with znnual,
sales of more than $10,000,000 who would be brought under the act by S. 2747,

Note: Estimates exclude 2,147,000 outside_salesmen and relate to May 1973 for agriculture
October 1973 for education and September 1973 fur all other industyies.
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Mr, WILLIAMS. Mr. President, the
committee bill extends the act to em-
Ployees of individual retail and service
establishments—except “mom and pop”
stores—which are part of enterprises
with gross annual receipts of more than
$250,000. ‘

‘The bill would not directly affect fran-
chised or independently owned small—
less than $250,000 annual receipts—retail
and service firms, nor would it extend
coverage to the so-called mom and pop
stores. .

The bill would bring under the mini-
mum wage provisions of the act all em-
bloyees in private household domestic
service earning “wages”—$50 per quar-
ter—for purposes of the Social Security
Act, except casual babysitters, and com-
Panions, but retains an overtime exemp-
tion for such domestic service employees
who reside on their employer’s premises.

The reasons for extending the mini-
mum wage protection of the act to do-
mestics are so compelling and generally

‘recognized as to make it hardly neces-

sary to cite them,
The status of household work is far
down in the scale of acceptable employ-
ment. :
It is not only low-wage work, but it is
highly irregular, has few, if any, non-

wage benefits, is largely unprotected by.

unions or by any Federal or State labor
standards.

8. 2747 extends FLSA coverage to al-
most 5 million nonsupervisory employees
in the public sector not now covered by

act, :

In 1966, some 3.3 million nonsupervis-
ory Government employees, primarily
employees in State and local hospitals,
schools, and other institutions, were
covered. . :

With enactment of the amendments
contained in 8. 2747, virtually all non-
supervisory Government employees will
be covered. -

Coverage of Federal employees is ex-
tended by the bill to most employees,

including Wage Board employees, non- .

appropriated fund employees, and em-
bloyees in the Canal Zone.

The committee bill charges the Civil
Service Commission with responsibility
for administration of the act so far as
Federal employees-—other than employ-
¢es of the Postal Service, the Postal Rate
Commission, or the Library of Con-
gress—are concerned,

There are a number of reasons to cover
employees of State and local govern-
ments. X

The committee intends that Govern-
ment apply to itself the same standard
it applies to private employers.

Certainly, this is a principle that was
enunciated clearly in the debates on sub-
stantially the same bill on the two prior
occasions when it was before the Senate,

This principle was also manifested in
1972 when the Senate overwhelmingly
voted to apply Federal equal employ-
ment opportunity standards to public
sector employers.

Equity demands that a worker should
not be asked to work for subminimum
wages In order to subsidize his employer,
whether that employer is engaged in pri-
vate business or in Government business.

- except that the
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We made an effort to minimize any
adverse effects of overtime requirements
by providing for a phase-in of those pub~
lic employees who are most frequently
required to work more than 40 hours per
week, the public safety and firefighting
employees.

The bill includes a special overtime
standard for law enforcement and fire
brotection employees, including security
bersonnel in correctional institutions,

8. 2747 provides parity for covered
farmworkers.

Under this proposal, the Fair Labor
Standards Act would be amended to
achieve a $2.20 minimum wage for all
covered workers, including those em-
ployed in agriculture. -

To facilitate adjustments to this new
concept of wage equality, a period of
staged increments has been introduced,

The schedule would be as follows:
$1.60 during the first year after the effec-
tive date, $1.80 during the second year,
$2 during’ the third year, and $2.20
thereafter.:

8. 2747 amends the Fair Labor Stand-
ards Act by prohibiting the employment
in agriculture of all children under the
age of 12, except those working on farms
owned or dperated by their parents, or
on noncovered farms, the small farms,

Children . ages 12 through 15 will be
permitted to work but only during hours
when schodl is not in session, provided
that all 12- and 13-year-olds must either
receive written parental consent or work
only on farms where their parents are
employed.

Thirty-five years ago, Congress react-
ed to a national outcry by banning indus-
trial child labor.

However, since 1938, the Nation has
bermitted in the fields what it has pro-~
hibited in the factories—oppressive and
scandalous child labor,

This bill eliminates the shameful dou-
ble standard.

The fresh-air sweatshop should be-
come a thing of the past.

Mr. President, I will say that the farm
sweatshops, even though they might be
out of doors are not always blessed with
fresh air. There is lots of dust and pol-
lution. Even though it is under a roof
‘that is the sky, up from the fields and
out of the products of the fields comes a
great deal that is unhealthy and does a
great deal of damage to the otherwise
fresh air. .

The bill also provides for the gradual
achievement of minimum wage parity for
workers in Puerto Rico and the Virgin
Islands with workers on the mainland,
minimum wage for cer-
tain hotel, motel, restaurant, and food
service employees, as well as Federal and
Virgin Island Government workers, will
be the same as the minimum wage for
counterpart mainland employees on the
effective date. -

8. 2747 repeals or modifies a humber
of the exemptions bresently incorporated
in the Fair Labor Standards Act, in-
cluding some of the complete minimum
wage and overtime exemptions as well as
some which
standard.

The Fair Labor Standards Act is a
complex piece of social legislation,

.exemptions

apply only to the overtime

S 2507

In large part, the complexity of the
law is an outgrowth of compromise
entered into over a 30-year period in
order to achieve, to the fullest extent
possible, one basic purpose of the act.

A careful review led us to conclude that
8 number of the exemptions bresently
incorporated into the act should now he
eliminated.

All workers are entitled to a meaning-
ful minimum wage and to premium pay
for overtime work. :

We approached the matter of special
exemptions by applying a simple rule.

Unless the proponents of an exemption
made the case for continuing the exemp-~
tion in its present form, it was modified
or removed.

However, the bill provides for two spe-
cial studies by the Secretary of Labor.

The first study is of the economic ef-
fects of the extensions of minimum wage
and overtime coverage made by this bill,
and the second study is of the justifica-
tion, or lack thereof, for all the minimum
wage and overtime exemptions remeaining
under sections (13(a) and 13(b)) of the
Fair Labor Standards Act.

I ask unanimous consent to have
printed at this point in the Recorp ex-

- cerpts from the -committee report ex-

blaining the treatment of exemptions in
the bill.

There being no objection, the excerpts
ordered to be printed in the RECORD, as
follows:

EXCERPTS FROM THE COMMITTEE REPORT

EXEMPTIONS

8. 2747 repeals or modifies a number of the
exemptions bresently incorporated in the
Falr Labor Standards Act, including some of
the complete minimum wage and overtime
as well as some which apply only
to the overtime standard.

The FLSA is a complex piece of social leg-
islation. In large part the complexity of the
law is an outgrowth of compromises entered
into over a 30-year period in order to achieve,
to the fullest extent bossible, the basic pur-
boses of the Act.

Careful review led the Committee to con-
clude that a number of the exemptions pres-
ently incorporated into the Act should now
be eliminated or sharply modified. The Com-
mittee accepts as simple equity the basic con-
cept that all workers are entitled to a mean-
ingful minimum wage and to premium pay
for overtime work. The Committee generally
approached the matter of special exemptions
by applying a simple rule. Unless the pro-
ponents of an exemption made the case for
continuing the exemption in its present form,
it was modified or removed. The Committee
is aware that the low-wage worker, whose -
economic status is in large part determined
by the FLSA, does not typically communicate
with the Congress elther by testifying on
bills or by writing letters outiining his posi-
tion on the legislation. As in the past, the
Congress must represent the public con-
Sclence in the matter of the low-wage work-
ers and minimum wage legislation,

The Committee is aware that the Depart-
ment of Labor has been studying these ex-
emptions over the years and many reports
have been submitted to the Congress rec-
ommending that these exemptions be elimi-
nated, phased out or modified. However, the
Congress has taken action to remove only a
limited number of special exemptions over
the years.

Each time that the Act hag been amended
most of the special exemptions have been
ignored. In large part, this reflected the fact
that amendments to the Act are not enacted
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until the level of the minimum wage is
obsoleve and the primary action of the Con~-
gress has been 1imited to raising the mini-
mum wage 0 @ meaningtul level. Only in
the course of enacting the iast two series of
amer.drents-—1961 and 1966—did the Con-
gress expand coverage at the same time as
it raised the minimum wage. Although fhe
question of whether s need for many of the
special exemptions still existed was raized
and there was recognition that there was no
Justification for continuing at least many
of thenm, action was postponed.

This Committee can see no justification
for further delay. The rescarch surveys con-
ducted by the Department of Labor have
been summarized in special reports to the
Conglress as part of the annual submission
under Section 4(d) of the FLSA. The special
econoric evaluations and appraisals were in-
cluded in the Annual Reports of the Admin-
istrator of the Wage and Hour and Public
Contrect  Divisions of the Department of
Labor.

Included among the research surveys were
studies on motion picture theaters, srasll
logging, agricultural processing, state,
county, and municipal employees, motor car-
rlers, Jdomestics, food service employees, and
tips as a part of wages.

The administrative studies conducted by
the Department of Labor have run the gamut
of studies from those designed to expand
coversge to include all activities “affecting
commerce” to studies of how best to amencl
the statute to insure that employees are
actually paid the back wages found due them
under the statute.

The Committee believes that these matters
Lave been studied too long and that steps to
correut injustices must be taken now. The
somralttee notes that Secretary Brennan
agreed in part with the view of the majority
when he appeared pefore this Committee on
June 7, 1973. He sald, in part:

«_ , one aspect of the Fair Labor Stand-
ards Act that gives me concern is the pro-
visions which give certain industries exemp-
tions from the minimum wage and overtime
standards and in some cases just the over-
time standard.”

Tre Committee has concluded that certain
exemptions can be eleminated or modified at
this time without harm to the industry
invoived. . !

STUDY OF ECONOMIC EFFECTS OF CHANGES MADE
gy THIS BILL AND OF REMAINING EXEMPTIONS

The bill provides for & special study by the
Secretary of Labor, in addition to his usual
annaal report of the justification, or lack
thereof, for all the minimum wage and over-
time exemptions remaining under sections
13¢2) and 13(b) of the FLSA. The Secretary’s
report on this study is due by January 1,
1976. Many of the remaining exemptions in
section 13(a) and (b} have been in the law
since 1938, and the Committee belleves that
each of them should be reviewed in thz light
of current conditions.

Mation picture theaters

g 2747 repeals the minimum wazeé but
retuins the overtime exemption currently ap-
plicable to all employees of motion nicture
theaters. Approxima.tely 59,000 workers are
currently denied the protection of the FLSA
because of ‘this blanket exemption.

£ 1066 study of motion picture theaters by
the Department of Labor disclosed the prev-
alence of extremely low wages in the indus-
{try. While motion pieture projectionis‘bs were
paid well above the minimum weags, MOst
employees were paid substandard wages. Con-
cesslon attendants, cashiers, ushers, and jan-
itors were paid well below the minlmum
wage.

in 1961, when motion picture thesters re-
ceived a special minimum wage and over-
tirae exemption, the poor economic condi-
tion of the industry was cited by industry

representatives as.a major reason for the
exclusion.

This srgument was repeated in 1966 when
the Congress was cor.sidering amendments
to the FLSA which would have eliminated
this eremption. Industry representatives
argued against remov.ng the exemption on
the basis that increased labor costs could
not be passed on to consumers in the form
of higher admission srices by motion pic-
ture th2aters because of the depressed state
of the industry.

However, the validiiy of this argument is
now open to serious chalienge. Price data
pubtished by the Bur:au ofLabor Statistics
of ihe Department cf Labor indicate that
indoor movie admission costs nave increased
by 39 percent between 1967 and the begin-
ning of 1972. Admission costs in drive-in
movies have increased even more—43 per-
cent s.nce 1967, Thase increases were far
in excess of price increases for products of
coverecd industries and for almost all serv-
ices novered by the Act.

The Congress has long recognized the need
for miaimum ‘wage protection for employees
in motion picture theaters, Conditlons in
the industry and the present price structure
indicase that remoal of this exemption
1d bring substantial benefits to low-
o -workers and could he easily absorbed
by the industry.

Sriall lojging crews

The Commistee bill removes the minimum
wage exemption currenlly available to for-
estry and lumberiniy operations with 8 or
tewer employees but retains an overtime ex-
emption for such lumbering operations.

Prior to the 1966 emendments, the exemp-
tion applied to emyloyers with 12 or fewer
employees. In enactiog the 1966 amendments
the Congress reduced the 12-man test to an
g-man test and the House Committee reporé
conumented on the change as follows:

‘The decision on e ght employees Was made
after careful consideration and investigation
of conflicting facts. The Cormmittee belleves
the eight-man criterion to be a sound basis
for exemption at the present time, but in-
tends. to further javestigate these logging
operations.

According to the Department of Labor,
aboub 42,000 emplo)rees are currently exempt
under this provision. Many of these workers
are paid very low wages and are, in effect,
being asked to subsidize their employers.

The Comraittee found DO adverse effect
when minimum wage and overtime protec-
tion was extended to employers with 8-12
workers. However, employees of such loggers
did »enefit significantly from the protection
of tne FLSA. The Committee is persuaded
that all logging eniployees should enjoy the
min.mum wage piotection of the Act, and
that this can be accomplished with ease at
this time. The Committee was not satisfied
that & case had buen made for a continued
minimum wage exemption. The Commitiee
considered removing the complete minimum
wage and overtime exemption but elected ta
retain the overtire exemption at this time.
This continues the gradual approach to full
coverage which hes been applied to this in-
dustry.

The Conunittee sonsidered the recordkeep-
ing problems raised by the industry but con-
cluded that curront Department of Labor
reg'alations on ttis point offered sufficient
flexibility to meet the legitimate needs of
this industry. The Committee noted in this
regard that small loggers have been able to
keep tax records :nd complex plece-rate rec-
crds for some time.

Shade-grown tobacco

&. 2747 would remove the special minimum
wage but retain the overtime exemption ap-
plizable to employees engaged in the proc-
essing of shade-grown tobacco prior to the
steraming proces: for use as & cigar wrapper
TODARCCO,

1974

Prior to the Mitchell v, Budd, 350 U.S. 473
(1956) declsion, it had been held that the
processing of shade-grown iobacco was &
continuation of the agricultural process and
hence came within the scope of the term “aga
riculture.” However, the U.S. Supreme court
ruled that workers engaged 1n processing
1teaf tobacco for cigar wrappers after delivery
of the tobacco to bulking plants were notien-
gaged in agriculture and were not exempt as
agriculitural emp.oyees, regarcless of whether
(1) the plants were operated exclusively for
the processing of the tobacco grown by the
operators, or {2) the employees who woirked
on the farras where the tobacco was growin
also worked in the plants processing the to-
bacco. The Supreme Court decision laid par-
ticular emphasie on the fact that the proc-
essing operatiors substantially change the
natural state of the leaf tcbocco and that
the farmers who grow the tobacco do not
ordinarily perform the processing. Typically,
this work 1s done in bulking plants.

The 1961 amendments to the FLSA pro-
vided a special exemption for processing
shade-grown tobacco, thus negading the de-
cision of the Supreme Court.

The Coramittee bill removes the special
exemption becaase it has created a situation
in which a tobacco processing employee who
would otherwise enjoy the protection of the
FLSA, loses such protection solely because he
had previously worked in the fields where the
tobacco was grown; co-workers who had not
worked In the feld enjoy “fair labor stand-
ards.” The student certification prograr un-
der sectiorl 14 cf the Act as it relates to such
field work is wasaffected by this bill.

. Agricultural processing industries -

&. 1861 phases out the existing partial
overtime exemtions for seasonal employers
generally (Section 7o), and seasonal or sea-
sonally-peaked employers speeifically engaged
in agricultural processing of perishable raw
commodities (Sectlon 7d). Based on 1973
Department of Labor estimates, '114.000
workers ‘were employed in establishments
qualifying for hese exemptions.

The phase out of section 7(c) and 7(d)
exemptions other than for cotton processing
and sugar prozessing, is as follows:

1. On the effective date the seasonal
periods for exemption are reduced from 10
weeks to 7 weeks and from 14 weekg to 10
weeks.

2 On such date, the workweek exemptions
are reduced from 50 hours to 48 hours.

3. Effective January 1, i975, the seasonal
periods for exemption are reduced from 7
weeks tc 5 weeks and from 10 weeks to 7
weeks.

4. Effective January 1. 1976, the spasonal
periods for exemption are reduced from 5
weeks to 3 weeks and from 7 weeks to &
weeks. ¢

5. Effective January 1, 1977, sections 7(¢)
and 7(d) are repealed.

At present under Section T(c), employers
who are determined by the Secretary of
T.abor to be in industries seasonal in nature
are free from FLSA overtime jurisdiction for
a l14-week period during which employees
may wWork up 1o 10 hours a day or fifty hours
a week ‘without being subject to a time and
one-hal! wage rate.

Under the existing 7(d) exemption, em-
ployers designated by the secretary 6f Labor
to have either seasonal or sessonally-peaked
agricultural processing operations involving
perishable raw commodities-are entitled to a
34 week period free of LA overtime restric-
{ions i their employees do not exceed 10
hours a day or 48 hours @ week during that
time period.

Both Sect.ons 7(c) and T(d) have identi-
cal reciprocity clauses which entlliles any
employer who qualifies under the definition
of both sections to recelve an eggregate
exemption of two ten-week perlods (one
under 7(c) and one under 7{d)) outside of
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the FLSA overtime standard. Several indus-
tries have been determined as qualifying for
the dual éxemption.

The origins of theSe two sections date to
the beginning of the FLSA in 1538. The
predecessor of the current Section 7(c) was
‘the former Section 7(b) (3) whose exemp-
tion provided for up to 12 hours a day or 56
hours a week before the FLSA overtime
standard became effective. The present Sec-
tion T(d) is successor to the former section
[7(c)], which had permitted among other
things, year-round overtime exemptions for
several categories of employers, engaged in
agricultural processing. In addition, em-
ployers qualifying under both former sec-
tions could claim up to an aggregate of 28
‘weeks of exemptions.

However, in 1966, after 28 years of favored
treatment, Congress determined that the
agricultural processing industry no longer
warranted the original Act's broadbrush
treatment. Thus, as a result’ of the 1966
FLSA amendments Congress narrowed the
exemptions to their present state,

The complete elimination of the agricul-
tural processing overtime exemption was an-
ticipated in the 1966 FLSA Amendments. The
Conference Report stated in part:

It was the declared intention of the Con-
ferees to give notice that the days of overtime
exemptions for employees in the agricultural
processing industry are rapidly drawing to a

" close because advances in technology are
making the continuation of such exemptions
unjustifiable.

A detailed two-volume Department of La-
hor gurvey, entitled “Agricultural Handling
and Procesging Industries——Overtime Exemp-

tions Under the Fair Labor Standards Act,-

1970”, found with reference to Sections 7(c)
and 7(d): .

- (1) Existing exemptions are
utilized.

(2) Many processing establishments are
now paying premium rates for hours over 40
& week,

(8) Currently, some industries which qual-
iIfy for 20 weeks of exemption are less sea-
sonal than others which qualify for 14 weeks.

(4) A 40 hour basic straight time stand-
ard would eliminate inequities which cur-
rently exist between employers who now pay
premium overtime rates either because they
elect to do s0 voluntarily or because they are
covered by a collective bargaining agreement
and employers who avail themselves of the
overtime exemption,

(5) Additional jobs could be created by
second and third. shift operations in those
industries where large shipments of raw ma-
terials are received in relatively short periods.

(6) Technological advances in recent years
have lengthened the storage life of perishable
products.

(7) Grower-processor contracts permit
the processor to specify the time for planting,
harvesting, and delivery, and thus make pos-
sible better work-scheduling.

Based on the above finding, former Secre-
tary of Labor (and present Secretary of the
Treasury) George Shultz in his “Report to
the Ninety-First Congress on Minimum Wage
and Maximum Hours under FLSA"” (Janu-
ary 1970), concluded:

“The study of overtime exemptions avail-
able to the agricultural handling and proc-
essing industries indicates the need for re-
appraising the favored position which has
long been given these industries through ex-
emption from the 40 hour maximum work
week standard. It is my recommendation that
the exemptions currently available under
Section 7e, 74, . . . be phased out.”

These same thoughts were echoed by the
-eurrent . Secretary of Labor, Peter Brennan,
at hearings before the Labor Subcommittee
on June 7, 1973. Mr. Brennan stated:

“We believe that the Fair Labor Standards
Act can be modified as to 1ts present partial

not fully
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overtime exemption for seasonal industries
and -industries engaged in processing fresh
fruits and vegetables.

“At one time the fresh food processing in-
dustry was in a very unusual position. Since
it is entirely dependent on the timing and

abundance of agricultural produce for its.

perishable “raw materials’”, it was necessary
to operate almost continuously during har-

‘vest season. A great deal of overtime work

was required in order to process the fresh
food coming in from the farms before it
spoiled.

“Advancements in ' technology, however,
have now made it possible for initial process-
.ing to be accomplished rapidly and overtime
requirements have been reduced. We believe
that the present law can now be changed
and would be glad to work out language
with the Committee that would not adverse-
ly affect the employment situation nor add
undue pressures to food prices, which are a
matter of special concern in the present
economic picture.” ’

Thus, the record is clear. Since the 1966
Amendments reduced the overtime exemp-
tion for agricultural processing there has
been a sharp decline in the amount of over-
time worked by employees in the affected in-
dustries,

Claims of adverse effects on the industry
have been greatly exaggerated. There is every
reason to believe that the industry can make
the necessary adjustment when these special
exemptions are removed.

S. 2747 provides for a limited overtime ex-
emption (14 weeks, 10 hours per day, and 48
hours per week) for certain employees en-
gaged in activities related to the sale of
tobacco. Such employees are currently cover-
ed by the section 7(c) exemption pursuant
to determination by the Secretary.

Railroad and pipelines

The Fair Labor Standards Act currently
exempts from the overtime provisions of the
Act any employee of an employer subject to
the provisions of Part I of the Interstate
Commerce Act.

Part I of the Interstate Commerce Act per-
tains to rallroad employees and employees of
oil pipeline transportation companies.

The Committee bill would retain the over-
time exemption for railroad employees but
would remove the overtime exemption for
employees of oil pipelines,

The Committee, in reviewing the historical
basis for this exemption, found that there
was no testimony with respect to oil pipeline
transportation companies. -

This industry was apparently exempted
because it is covered along with railroads un-
der part I of the Interstate Commerce Act and
a case had been made for exempting railroad
employees. ’

The Committee has concluded that there
is no basis for continuing to provide an over-
time exemption for employees of oil pipelines.
Employees of gas pipelines are now covered
by the overtime provisions of the FLSA. The
action of the Committee eliminates a long-
time competitive inequity between oil pipe-
lines and gas pipelines,

Seafood processing

S. 2747 phases out the overtime exemp-
tion curréntly avallable in Section 13(b) (4)
for “any employee employed in the process-
ing, marketing, freezing, storing, packing for
shipment, or distributing of any kind of fish,
shellfish, or other aquatic forms of animal
or vegetable life, or any product thereof,”
as follows:

1. In the first year after the effective date
of the 1974 Amendments, the workweek
exemption is 48 hours. -

2. In the second year, the workweek exemp-
tion is 44 hours. -

3. Efféctive on the beginning of the third
year, the exemption is repealed.

The Fair Labor Standards Act as originally
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enacted provided an exemption under Sec-
tion 13(a) (5) for: .

Any employee employed in the catching,
taking, harvesting, cultivating, or farming of
any kind of fish, shellfish, crustacea, sponges,
seaweeds, or other aquatic forms of animal
and vegetable life, including the going to
and returning from work and including em-
ployment in the loading, unloading, or pack-
ing of such products for shipment or in prop-
agating, processing, marketing, freezing, can-
ning, curing, storing, or distributing ‘the
above products or byproducts thereof.

The 1949 amendments retained the com-
plete exemption for fishing and processing,
except canning. The minimum wage exemp-
tion for canning was eliminated, but the
overtime exemption was retained under a
Thew Section 13(b) (4).

The 1961 amendments removed the min-
-imum wage exemption for employees em-
ployed in “onshore” operations, such as proc-
essing, marketing, distributing and other
fish-handling activities. The overtime exemp-
tion for *“onshore” operations was retained
by adding such operations to the exemption
already provided for the canning of seafood
under Section 13(b) (4).

Removal of the overtime exemption for
seafood ,canning and processing is part of
the Committee’s effort to achieve parity
under the law for all workers to the maximum
extent possible at this time. Just as In the
case of agricultural processing, no case has
been made for continuing the exemption.

Local transit

Currently, the overtime provisions of the
Fair Labor Standards Act do not apply with
respect to any driver, operator, or conduector
employed by an employer engaged in the
business of operating a street, suburban, or
interurban electric railway, or local trolley or
motorbus carrier, if the rates and services
of such railway and carrier are subject to
regulation by a State or local agency.

The Commitiee bill would eliminate this
overtime exemption in three steps, except
with respect to time spent in ‘“charter ac-
tivities” under specified conditions. The
hours of employment will not include hours
spent in charter activities if—(1y the em-
ployee’s employment in such activities was
pursuant to an agreement or understanding
with the employer arrived at before engaging
in such employment, and (2) if employment
in such activities 18 not part of such em-
ployee's regular employment. These condi-
tions are set so as to emphasize that the
Committee intends that hours spent in
“charter activities” as a part of the regular
workday or workweek are to be included in
the definition of “hours worked” under the
Act.

The Committee has been persuaded that
the transit industry has been adjusting to a
shorter workweek for some time now. Collec-
tive bargaining agreements typically call for
overtime after 40 hours a week—and in many
cases after 8 hours a day. A large segment
of the industry is now covered by such con-
tracts. In addition, an overtime standard was
applied to nonoperating employees of the in-
dustry by the 1966 amendments. The Com-
mittee bill requires that employees be paid
time-and-one-half their regular rate of pay
for all hours over 48 per week, beginning
with the effective date; after 44 hours, 1
year later; and after 40 hours at the end of
the second year and thereafter. This gradual
approach ensures ease of adjustment.

It 1s noted that by virtue of the Commit-
tee’s action on coverage of State and local
government employment, together with its
action on overtime pay in the local transit
industry, operating employees of publicly and
privately owned transit companies will be
treated identically.

A question was raised concerning the ap-
plicability of the overtime provisions of the
Act In the case of certain collective bargain-
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ing agreements involving local transit In the
New York ares which provide for straight«
time pay for certaln off~-duty hours. The
Committee hotes that section 7(e) ¢2) of the
FIL.SA provides that “payments made for pe-
riods when no work is performed due to . ..
fzilure of the employer to provide suflicient
work . . . are not made a3 compensation for
hours of eniployment.” The Committee also
notes that the Depertment of Labor’s reg-
ulations concerning “Hows Worked™ contain
the following provision (29 CF.R. 78516
(£))y:
*Oory¥ »UTY"

“{g) General. Periods during which an em-
piloyee is completely relieved from duty and
whicn are long enough to enabie him to use
thie tiine effectively for his own purposes are
not hours worked. He 1s not completely re-
lieved from duty and caunot use the trime’
etfectively for his own purposes unless he is
definitely told in advance that he may leave
the job and that he will not have to com-
mence work until a definitely specified hour
has arrived. Whether the time 1is iong
enough to cnable him to use the time eifec-
tively for his own purposes depends upon all
of the facts and circumstances of the cese.”

In 1972, by vote of 68-24 the Senate re-
jected an amendment to retain the overtime
exemption for local transit.

Hotels, motels, and restaurants

S. 2747 eliminates the complete overtime
exemption for employees employed by hotels,
motels and restaurants and substitutes a
Hinited overtimme exempticn as follows:

During the first year overtime compensa-
tion will be required for hours of employ~
ment in excess of 48 in a week and after the
first vear such compensation will be re-
quired for hours of employment in excess of
46 in a week. For malds abnd custodial em-
ployees of hotels and motels the phaseout is
as follows:

1. 48 hours in the first year,

2. 46 hours in the second year.

3. 44 hours In the third year.

4. Repealed thereafter.

In setting an overtime standard for em-
ployees of hotels, motels and restaurants the
Cominittee recognized that the length of
workweeks have been declining in these ac-
tivities. It is interesting to note that when
minimum wage coverage wad extended to
these workers by the 1966 amendments, the
Depariment of Labor reported to the Con-
gress that there was a reduction in the prev-
alence of long workweeks in these industries,
even though an overtime exemption was
retained.

Tip allowance

8. 2747 modifies section 3(m) of the Falr
Lapbor Standards Act by requiring employer
explanation to employees of the tip credit
provisions, and by requiring that all tips re=
ceived be pald out to tipped employees.

Currently, the law provides that an em=
ployer may determine the amount of tips
received by a “tipped employee” and mnay
credit that amount against’ the applicable
minimum wage, but amounts so credited may
not exceed 5O percent of the minimum rate,
Thus, a tip credit of up to $.80 an hour may
currently be deducted from the minimum
wage of a tipped employee. (A tipped em-
pioyee is defined as an employee who customs-
arily and regularly receives more than $20 a
nionth in tips.)

The Commiitee re-examined the rels of
tips as wages and the concept of allowing
tips to be counted as part of .the mimimum
wage, The Committee reviewed the study of
tips presented to the Coangress by the De-
partment of Labor in 1971 as well as provi-
sinns of State minimum wage laws which
permit the counting of tips toward a ruini-
niun wage.

The Commlittce was impressed by the ex-
tent 1o which customer (ips contributed to

the earnings of som3 hotel and restaurant
employees in March 1970 (the date of the
Labor Departrent survey). After reviewing
the es:imates In this report, the Committee
was persuaded that the tip allowance could
not be reduced at this time, but that the
tipped employee should have stronger pro-
tectiort 1o ensure tho fair operation of this
provision, The Comunittee bill, in thils re-
spect, is consistent with the will of the
Senate as expressed in an 89-1 vote in 1972,

Labor Departiment Regulations define a tip
as follows (Part 531--Wage Payments under
the Peir Labor Standards Act of 1938):

A tip is a suin presented by a customer as a
gift or gratuity in recognition of some serv-
jice performed for h.m. It is to be distin-
gulshed from paymeat of a charge, If any,
made :lor the service, Whether a tip is to be
given, and its amount, are matters deter-
mined solely by the customer, and generally
he has the right to determine who shall be
the recipient of the gratuity.

Under these circumstances there is a serlous
legal (uestion as to whether the employer
should benefit from tips to the extent that
empliovees are pald less than the basic mini-
mum wage because the employees are able to
supplement their wages by speclal services
which bring them tips. -

Setling astde for the present the ethleal
question involved In crediting tips toward the
minimum wage, the Committee is concerned
by reports that inflation has been deflating
tips. .

In view of these reports the Committee in-
tends that the Department of Labor should
take every precautior. to insure that the em-
ployee does in fact reecive tips amounting to
50 percent of the dpplicable minimum wage
hefore crediting that amount against the
minimum wage.

The bill amends Section 3(m) by deleting
the following language pertaining to the
computation of tip credits: “except that in
the case of an employee who (either himself
or acting through his representative) shows
%o the satisfaction of the Slecretary that the
actual amount; of the tips reecived by him
was less than the amount determined by the
emplover as the smount by which the wage
pald him was deemed to be increased under
this sentence.” The deletion of this language
1s to raake clear the original intent of Con-
gress to place on the employer the burden of
proving the amount cf tips received by tipped
emplovees and the amount of tip credit, if
any, which such employer is entitled to
ciaim as to tipped enployees. See Bingham v.
Airport Limousine Scrvice, 314 F. Supp. 565
(W. D. Ark. 1970) in which the court refused
to “speculate” as t> sums the employees
might have reecived in tips when the em-
ployer failed to present “any objective infor-
mation’ on the subject.,

The tip credit provision of S. 2747 is de-
signed to Insure employer responsibility for
proper computation of the tip allowance and
to ma<e clear that the employer is respon-
sible for informing ~he tipped employee of
how st.ch employee’s 'wage s caleculated. Thus.
the bill speciiically requires that the em-
ployer must explain the tip provision of the
Act tc the employee and that all tips re-
ceived by such employee must be retained
by the employee. This latter provision is
added to make clearr the origlnal Céngres-
stonal intent that an employer could not use
the tids of a “tipped employee” to satisfy
more than 50 percent of the Act’'s applicable
minimum wage. H. Rept. 871, 80th Cong., 1st
Sess., pp. 9-10, 17-18, 31; 111 Cong. Rec, 21829,
21830; 112 Cong, Rec. 11362-11365, 20478,
29649, See Melton v. Round Table Restau-
rants, Inc, 20 WH (lases 532, 67 CCH Lab.
Cas. 32,630 (N.D. Ga.).

The tip provision ¢pplies on an individual
cmployee basis, and the employer may thus
claim the tip credit for some employees even
though the employer does not meet the re-
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quirements of this section with respent to
other employees. Nor is the requirement that
the tipped employee retain such employee’s
own tips intended to discourage the practice
of pooling, splittlng or sharing tips with
employees who customarily and regularly re-
ceive tips—-e.g., waiters, bellhops, waltrasses,
countermen, busboys, service bartenders, ete.
On the other hand, the employer will lose the
benefit of whis exception if tipped employees
are required to share thelr tips with em-~
ployees wio do not customarily and regu-
larly receive tips—e.g., janitors, dishwash-
ers, chefs, laumiry room atiendants, etc. In
establishments ‘where the employee performs
a variety of diferent jobs, the employee’s
status as one who “customarily and regu-
larly recelves tips” will be determinedon the
basis of the eraployee’s activitics over the
entire workweek. _
Nursing homes D

The Fair Labor Standards Act currently
provides a pariial overtime exemption for
employees of nursing homes. The Act’ pro-
vides an overtime exemption for any em-
ployee of s nursing home who receives com-
pensation for employment nt time and one-
half the regular rate of pay for all hours in
excess of 43 in & week, !

S. 2747 replaces the limited overtima ex-
emption for employees of nursing homes
(overtime compensation requdred for hours
of employment in excess of 48 in a week) by
an overtime exemption (initiated by an
agreement betwien the employer and hig em-
ployees) which substitutes a 14-consecytive-
day work period for the workweek and
requires overtinie compensation for employ-
ment over 8 hcurs in any workday and for
over 80 hours i1 such work period.

According to a 1969 report of the Depart-
ment of lLabor there had been a muarked
decline in average hours per week of non-
supervisory employees of nursing homes be-
tween April 1965 and October 1967. The
report indicates that the application of a
48-hour workweek standard to nursing homes
on February 1, 1967 had very little effect as
only a small proportlon of the wdrkers
worked over 48 hours a week even before the
Act was extended to the industry. In April
1968, less than 15 percent of all nursing
home employees worked over 44 hours in a
week. '

Salesmen, partsmen, and mechanics

8. 2747 provides an amemdment under
which: the overtime exemption for parts-
men and mechanics in nonmanufactiring
establishments primarily engaged In selling
trailers Is repealed; the overiime exemjption
for partsmen and mechanics in nonmanu-
facturing establishments engaged in sélling
aircraft is repeeled; the overtime exemption
for salesmen i automoblle, trailer, uruck
sales and alrcraft establishments is retalned;
the overtime exemption for salesmen, garts-
men, and roechemnics in farm implement sales
establishments is rétained; the exemption
for partsmen and mechanics in automobiie
and truck sales establishments is retiailned
and; an overtinme exemption is provided for
salesmen engaged in selling boats.

The Committee was persuaded that the ap-
plication of an overtime standard to parts-
men and mechanics in trailer dealerchips,
and to the presently exempt employees in air-
craft dealerships would be likely to generate
additional Jobs, and to promote the train-
ing of worlkers to fill the job. If the industry
continues o expand service hours, as recent
trends indicate, the overtime penalty should
provide considerable stimuius to the crea-
tion of new jobs at a time when our economy
is experiencing high unemployment ratess and
the training necessary for meaningfuli em-
ployment :n this industry is or should be
readiiy available.

Cottor, ginting and sugar processing

8. 2747 repeals the year-round cvertime ex-

emption for cotton ginning and sugar proc-
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essing employees in Section 13(b) (15) of the
Fair Labor Standards Act, but retains the ex-
emption for employees engaged in processing
maple sap into maple syrup or sugar. )

The amendment to phase down the over-
time exemption for cotton ginning and sugar
processing employees is ag follows:

1. Effective on the effective date, the work-
week exemption is as follows: 72 hours each
week for 6 weeks of the year; 64 hours each
week for 4 weeks of the year; 54 hours each
week for 2 weeks of the year; 48 hours each
week for the balance of the year.

2. In 1975, the workweek exemption is ag
follows; 66 hours each week for 6 weeks of
the year; 60 hours each week for 4 weeks
of the year; 50 hours each week for 2 weeks
of the year; 46 hours each week for 2 weeks of
the year; 44 hours each week for the balance
of the year.

8. In 1976, the workweek exemption is as
follows; 60 hours each week for 6 weeks of
the year; 56 hours each week for 4 weeks of
the year; 48 hours each week for 2 weeks of
the year; 44 hours each week for 2 weeks of
the year; 40 hours €ach week for the balance
of the year. ,

The workweek exemptions are applicable
during the actual season within a period of
twelve consecutive months as opposed to the
calendar year and are not limited to a pe-
riod of comsecutive weeks. .

In addition, the cotton processing and
sugar processing exemptions under section 7
of the law are retalned but limited to 48
hours during the appropriate weeks. Fur-
thermore, it is providéd that an employer
who recelves an exemption under this sub-
section will not be eligible for other over-
time exemptions under segtion 13(b) (24)
or (25) or section 7. ’ .

The 1970 Report of the Departinent of
Labor on the Agricultural Handling and
Processing Industries includes the recom-
mendation of the Secretary of Labor that
‘“conslderation should be given to the phas-
Ing out of the overtime exemptions cur-
rently available to the agricultural handling
and processing industries under Section 7(c)
and 7(d) of the Fair Labor Standards Act, . .
Although focusing primarily on Sections 7(c)
and 7(d) of the Act, the survey data also
indicate that there is no sound basis for
the continuation of the year-round exemp-
tions available under Sections 13(b)
(16) of the Act...”

Few Industries are as highly subsidized
and so greatly protected as the sugar in-

‘dustry, The Federal Government makes di-

rect payments for sugar production totalling
nesrly $100 million a year, It sets and en-
forces production quotas in the U.S., and
specifically restricts foreign imports of sugar
for an additional beneflt of about $400 mil-
lion annually to the industry.

The industry is also protected by varicus
Federal laws against crop damage result-
ing from natural causes, .

Many of these employees work in shifts of

12 hours a day for six or seven days a week

during the sugar processing season (October
16 to January 15). The law does not require
that they be paid overtime premium pay
although their counterparts in non-subsi-
dized industries are paid time and one-half
their regular rates of pay for all hours over
40 in a week. .
Section 13(b) (15) of the Act also provides
8 year-round unlimited exemption from the
maximum hours provisions for cotton gin~
ning. Under section 13(b) (15) an employer
Is eligible for this exemption when: (1) em-~
bloyees are actually engaged in the ginning of
cotton; (2) the cotton must be ginned “for
market”; and (3) the place of employment
is located in a county where cotton Is

© grown in commercial quantities.

In addition, there is a limited overtime
exemption under section 7(c) during the pe-
riod or pericds when cotton is being received
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for ginning. When applicable, the exémption
under section 7(c) may be claimed for all
employees, including office workers, exclu-
sively engaged in the operations specified in
the indusiry determination., A survey, con-
ducted In 1967 by the U.S. Department of
Agriculture, disclosed 3,753 cotton gins that
employed 49,600 nonsupervisory employees
during the peak work-week,

It is not uncommon in the cotton ginning
industry to have employees working in ex-
cess of gn 80 hour work-week during the peak
season. Sixfty-hour work-weeks exist with
regular frequency. The exemption under 13
(b) (15) enables employers to work their
employees often nearly double the normal
work-week, without having to pay premium
wages. Modification of this exemption would
start cotton ginning employees on the road to
overtime pay parity with the mainstream of
the Amerlcan labor force.

In the past the industry has made little use
of multiple shift operations with only one-in
four using more than one shift in 1970. Since
the majority of the work force conslsts of
“moonlighting” field workers, potential em-~
ployees are in plentiful supply during the
peak season. By using multi-shifts, cotton
ginners could reduce the number of over-
time hours, while at the same time alleviat-
ing the chronic farm unemployment prob-
lem (7.5% versus the national average of
4.9% tn 1970). .

Catering and food service employees

8. 2747 phases out the complete overtime
exemption for employees of retail and serv-
ice establishments who are employed pri-
marily in connection with the preparation

- or offering of food or beverages elther on the

premises or by such services as catering, han-
quet, box lunch, or curb or counter service,
to the public, to employees, or to members
or quests of members of clubs.

8. 2747 requires that catering and food
service employees be pald time and one half
their regular rate of pay for hours over 48
per week on the effective date, for hours over
44 after 1 year, and for hours over 40 after
the second year.

The elimination of the speclal exemption
for food service employees in retail service
establishments eliminates a disparity in work
standards for employees of the same estab-
lishment.” For example, food service em-
ployees in covered retail establishments are
now exempt from the overtime provisions of
the Act while retail clerks, in the same estab-
lishments, are covered by both the minimum
wage and overtime standard. This has been
a major source of friction,

It is expected that the gradual phasing out
of the overtime exemption will eliminate ex-
cessively long hours in food service and cater-
Ing activitics and thus generate additional
Jobs. Also treatment of food service em-
ployees In this manner permits a similar
phasing out of the overtime exemptions for
bowling establishments, an exemption predi-
cated in large part upon the food service as-
pects of such establishments.

Telegraphic message operations

S. 2747 repeals the minimum wage and
phases out the overtime exemption for per-
song engaged in handling telegraph messages
for the public under an agency or contract
arrangement with a telegraph company, if
they are so engaged in retail or service estab-
lishments exempt under section 13(a) (2)
and if the revenues for such messages are
less than $500 a month. The amendment to
phase out the overtime exemption is as fol-
lows:

1. 48 hours in the first year after the effec-
tive date.

2. 44 hours in the second year.

3. Repealed thereafter.

Bowling establishments

The Fair Labor Standards Act currently
exempts from the overtime provisions of the
Act any employee of a bowling establishment
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if suciy employee recelves compensation for
hours in excess of 48 in a workweek at. time
and one-half the employee's regular rate of
pay.

The Committee bill would reduce the
straight-time workweek to 44 hours one year
after the effective date and to 40 hours one
year later.

The Committee notes that bowling fees
have advanced by 18 percent since 1967. At
the same time, pinsetting machine technol-
0gy has improved, and automatic pinsetters
have replaced hand pinsetters throughout
the industry. Overtime coverage is easily
compatible with the operative characteristics
of the industry, The use of automatic pinset-
ters has eliminated problems which had
previously resulted from daily hourly fluc-
tuations in patronage.

House parents for orphans

8. 2747 provides a new overtime exemption
for any employee who is employed with such
employee’s spouse by a private nonprofit edu-
cational institution to serve as the parents

of children—

A. Who are orphans or one of whose nat-
ural parents is decreased, and

B, Who are enrolled in such institution
and reside in residential facilities of the in-
stitution, which such children are in resi«
dence at such institution, if such employee
and such employee’s spouse reside in such fa-
cilities, receive without cost, board and lodg-
ing from such Institution, and are together
compensated, on a cash basis at an annual
rate of not less than $10,000.

The Committee, in proposing this amend-
ment, is primarily interested in insuring that
couples who serve as house parents for or-
phans in educational institutions are assured
sufficient flexibility in work standards to pro-
tect the interest of the orphans during the
periods when such orphans reside in such in-
stitutions.

The Milton Hershey School in Hershey,
Pennsylvania is one such institution. The
Hershey school is a residential vocational
school for orphan boys. The students live in
103 separate cottages of 10 to 15 boys each,
The Committee has been informied that a
married couple lives in each cottage, serving
85 house parents. The Committee felt that
imposition of overtime coverage in this very
special employment situation would result in
an especially difficult financial and record-
keeping situation for such institutions.

The Committee considered, but did not ap-
prove, a minimum wage as well as an over-
time exemption for such employees. Thus
these house parents will continue to be sub=
Ject to the minimum wage provisions of the
Act. An employee and such employee's
Spouse who serve as house parents of orphans
In 2 nonprofit educational Institution, who
are paid not less than $10,000 a year in cash
wages, and who receive without cost, board
and lodging from such institutions would
likely be patd in compliance with the mini-
mum wage requirements of the Act.

The Committee recognizes that the Labor
Department has issued special rules for cal-
culating “hours worked” for employees re-
siding on employer’s premises, including such
house parents who have duties which could
oceur at any time.

It is the Committee’s understanding thsat
as to hours worked by such resident employ-~
ees, the Labor Department’s regulations per-
mit a reasonsble agreement between the par-
ties which takes into consideration all the
pertlnent facts surrounding such employ-
ment.

Mr. WILLIAMS. Mr. President, the
Fair Labor Standards Act demonstrates
a congressional awareness of the special
broblems confronting students who need
and want to work while attending school
on a full-time basis.

There were, and there continues to be,
special provisions for employing learners,
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apprentices, student learners and sti-
dent workers ab subminimum rates.
Section 7 of S. 2747 expands the full-
time student certificate program cur-
rently applicable to retail and service
industries and to agriculture to apply to

educational institutions, The bill retains’

the certifieation procedure, as it now ex-
ists, to insure that students will not be
used to displace other workers.

The committee rejected a proposal
that the Fair Labor Standards Act be
amended by loosening the special student
certification program and adding a blan-
ket subminimum wage Ifor young people
below the age of 18 and for full-time
students up to the age of 21.

A similar proposal was rejected by the
Sensate last year by a vote of 54 to 36.

The committee’s rejection of this spe-
cial subminimum rate was based on the
convietion that this would violate the
basic objective of the act and that such a
standard would contribute to, rather
than ease, the critical problem of un-
employment beeause it would encourage
the displacement of older workers.

‘We were convinced that a submini-
mum wage for youth would vioiate the
basic concept of the act which represents
an “economic charter” for the lowest
paid workers in the United States.

Mr. WILLIAMS, Mr, President, to
achieve its objective, the minimum wage
must be an irreducible minimum below
which wages for workers will not be
allowed to fall. )

S. 2747 amends the Age Discrimina-
tion inn Emplovment Act of 1967 (Public
Law 90-202) - to include within the scope
of coverage; Federal, State, andlocal gov-
ernment employees.

The Senate agreed to this extension
last year.

Section 8 of the committee bill amends
section 16(c) to authorize the Secretary
of Labor not only to bring suit to re-
cover unpaid minimum wages or over-
time compensation, a right which he
currently has, but also to sue for an equal
amount of lguidated damages without
requiring a written request from an ems-
ployee.

The addition of liquidated damages is
a necessary penalty to assure compliance
with the Fair Labor Standards Act.

Currently, all that is required of the
employer is that he pay the wages that
should have been paid in the first place,
without any penalty for viclating the
act. This 1s not a deterrent, certainly,
to future violations.

It almost encourages employers to see
what they might be able to get away
with, if they were inclined to be so moti-
vated. But a deterrent is necessary, and.
that is provided for in this bill..

This section would also allow the Sec-
retary of Labor to bring suit even though:
the sait might involve issues of law vhatb
have not been finally settled by the
courts.

A% the present time, many of the pro-
tections that are written into the act are
not being extended to workers because of
the current restrictions on the Secretary
in bringing suits in areas that have not
been finally settled by the courts.

The act places the primary responsi-
hility for the enforcement of the act on
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the Secretary of Labor; he should have
the right to bring suits directly in order
to resolve issues of law.

The committee also acted on an
amendment to section 16{b) of the act
to make clear the vight of individuals
employ2d by State ar.d local governments
and political subdivisions to bring pri-
vate actions to enforce their rights and
recover back wages tnder this act.

This amendment is necessitated by the
decision of the U.8 Supreme Court in
employees of the Department of Public
Health and Welfare of Nursing against
Department of Health and Welfare of
Nursing, decided in April 1973, which held
that Congress in extanding coverage un-
der the 1966 amendments to school and
hospitzl employees in Siate and local
governments did not explicitly provide
the individual a right of action in the
Federal courts although the Secretary of
Labor was authorized to bring such suits.

In addition, the committee included an
amendment to the Portal to Portal Act
of 1947 which would - preserve existing
actions brought by private individuals
which would otherwise be barred by the
statute of limitations as a result of the
April 1973 decision which I have men-
tioned.

Both of these ariendments were in-
cluded at the request and recommenda-
tion of the adminisiration and the Sec-
retary of Labor.

I would add thal our commitiee has
been concerned for some time that the
Employment Standards Administration
of the Department of Labor, which now
has responsibility for administering the
Fair Labor Standaris Act, appears to be
considering reordering its priorities in
such a way as to downgrade enforcement
of this act. The Department must main-
tain & vigorous enforcement progrant
under this act,

Coverage should he interpreted broad-
1y: and every effort should be made to
insure that those employees who have
heen the victiras of violations of this act
are made whole.

Improving the Fair Labor Standards
Act is a significant achisvement only if
it is followed by a vigorcus enforcement
effort designed to bring covered employ-
ers inso compliance with the new stand-
ards as quickly as possible.

Mr. President, another matter of par-
ticula:: concern to the committee, has
been enforcement of the Fair Labor
Standards Act witlh respect to the em-~
ployment of handicapped individuals,
and the protection of the rights of such
individuals ‘who are institutionalized.
Under the Rehabilitation Act of 1973
(Public Law 93-102), the committee
ordered an criginal and full study into
emplcyment and wage practices in
sheltered workshops and work activity
centers; in addition, we have begun our
own nvestigation into enforcement of
the Fair Labor Standards Act in institu-
tional. settings.

The commiltee points out that on De-
cember 7, 1673, the U.S. District Court
for the District of Columbia in a class
action involving enforcement of F1LSA for
patient workers in public and private
hon-Jederal homes, hospitals, and in-
stitutions ruled that the Department of

February 28, 1974

Labor has & duty to implenent enforie-
ment efforts for such patient-workers
and ordered the department within 120
days to nosify the institutions of their
statutory responsibility to compensate
all mentally il and mentally retarded
patient-workers, and to nctify all such
workers of their rights under the act.

Furthermore, the court ordered the
Department to contact all institutions
within 1 year to establish and imple-
ment the necessary procedures, including
special cersifications as provided under
section 14 of FLSA, so that patient work-
ers will be paid the wages cue them. The
court’s memorandum filed previously on
November 14, 1973, stated that:

Economic realiliy is the test of emaployment
and the reality is that many of the patient-
workers perform work for which they arz in
no way handicapped and from which the in-
stitusion derives full economic benefit. So
long as the insfitution derives any conse-
guential economic benefit the econiomic real-
ity test would indicate an employment rela-
tionship rather than mere therapeutic exer-
cise. To hold otherwise would be to make
therapy the sole justification for thousands
of positions as dlshwashers, kitchen helpers,
messengers and the like.

Citing section 14 provisions providing
for payment of less than the minimum
wage for less productive handicapped
workers by certification of the Secreftary
of Labor, and the fact that there iy no
specific exemption for patient-workers
under the acl, the court found that
mentally ill ard mentally retarded pa-
tient-workers are covered by the ack. It
went on to poiat out that time consam-
ing and eostly administrative resources
to enforce the provisions for such a ¢lass
of individuals was no excuse for failing
to implement the statutory mandate:.

The commitlee agrees with the court,
and takes note of the enforcement pro-
cedures which the Department has been
ordered to undertake. The committee
intends to follow the progress of the
Tabor Departrnent in respect to these
court-ordered activities under FLSA, and
if necessary it shall meet with the De-
partment in the near future to oversee
these activities.

I ask unanimous consent that the
memorandum and the declaratory judg-
ment anc injunction order in Souder
against Brennan be printed in the RECORD
at this point.

There being no objectioh, the mem-
orandum, declaratory judgment, and in-
junction order were ordered to be printed
in the REcoRD, as follows:

[U.8. Distriet Court for the District of
Columbia, Civil Action No. 482-73]
NELzoN EUGENE SOUDER, ET AL, VERSUS PETER
J. BRENNAN, SECRETARY OF LABOR, ET AL,
MEMORANDUM

This is an action for deciaratory ang in-
junctive relief presently before the Court on
Plaintiffs’ Motian for Sumimary Judgraent.t
Plaintiffs are three resident patient-workers
at various state hospitals i1or the mentally
ill or mentally retarded? the American As-
sociation an Mental Deficiency,® and the Na-
tional Association for Mental Health. The
American Federation of State, County and
Municipal Emjroyees, AFL-CIO (AFSCME)
has joine¢ as [ntervenor-Plalntiff & Defend-~
ants are the Secretary of the United iHates

Footnotes at end of articie.
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Department of Labor and his subordinates
charged with implementing and enforcing
the Fair Labor Standards Act of 1938 (FLSA),
8s amended, 20 U.5.C, § 201 e} seq. Plaintiffs
seek a determination that the minimum
wage and overtime compensation provisions
of the Act, 29 U.8.C. §§ 206-207 apply to
Dpattent-workers of . hon-Federal hospitals,
homes, and institutions for the mentally
retarded and mentally-1il (hereafter collec=
tively referred to as the mentally 11), Plain-
tiffs further seek to compel the defendant
Secretary of Labor and his subordinates to
undertake enforcement of the sald minimum
wage and overtime compensation provisions.
It is undisputed that the Department of ,
- Labor has & declared policy of non-enforce-
ment of the minimum wage and overtime
brovisions with regard to patient-workers at
non-Federal institutions for the mentally-
1118 Tt -is also clear to the Court that if the
Falr Labor Standards Act does apply to such
patient-workers then the policy of non-
enforcement is a violation of the Secretary’s
duty to enforce the law.? Accordingly, the
issue for resolution here is the applicability
of the Fair Labor Standards Act to such
patient-workers, This is 2 legal issue properly
disposed of here by summary judgment.
Standards Act of 1938, extended coverage
under the minimum wage and overtime Pro-
vislons of the Act for the first time to, inter
alla, employees of public and private non-
Federal hospitals and institutions for the
residential care of the mentally i11, It is clear
that these amendments were inftended to
cover the regular professional and non-pro-
fesslonal staff of such institutions® Neither
the statutory language nor the legislative
history of the 1966 amendments, however,
makes any direct reference to the status of
patient-workers in such institutions. This
fact 1s & matter of major ‘concern to the
. Court for there are significant questions of
policy and practicality underlying exten-
slon of the Act to patient-workers.1® Never-
theless, extensive review has convinced the
Court that the Act does so apply and that
Plaintiffs are entitled to summary judgment,
A basic cannon of statutory construction
1s that when statutory language is clear on
1ts face and fairly susceptible of but * * #
construction, that construction. must be
glven to it.!* Even where there is legisiative
history in point, albeit ambiguous or contra-
dictory, 1t is unnecessary to refer to it and
improper to allow such history to override
the plain meaning of the statutory lan-
guage.” Most certainly, then, the absence of
any legislative history in point should not
outweigh the words of the statute.!s
The words of the statute here In ques-
tlon say simply that “employ” means “to
suffer or permit to work”4 that “employer”
specifically includes “a haspital, institution,
or school” 5 for the residential care of the
mentally i11. The terms of the Fair Labor
Btandards Act have traditionally been
broadly construed ¥ and the Congress 1s not
only aware of but has approved of such
broad construction.s Economic reality is the
test of employment ® gnq the reality is that
many of the patient-workers perform work
for which they are in no way handicapped
and from which the institution derives full
economic benefit.2° So long as the institution
derives any consequential economic benefit
the economic reality test would indicate an
employment relationship rather than mere
therapeutic exercise. To hold otherwise would
be to make therapy the sole Justification for
thousands  of positions ag dishwashers,
kitchen helpers, messengers and the like.st
Further support for this approach can be
found in the fact that the Act containg spe-
cific exemption brovisions,2 yet Congress
did not see it to specifically exclude patient-
workers from coverage. The specific exemp=
tions granted are numerous and detailed,
Indicating clearly that Congress i3 quite
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capable of specifically excluding from cover-
age some of those who might otherwlise be
covered by the general provisions. Congress
did not exclude patient-workers from cover-
age and, therefore, the Court cannot do so.

A second well-established principle of
statutory construction is that the interpre-
tation of the agency charged with admin-
Istering the statute is entitled to great
welght.® This approach also supports exten-
sion of coverage, for the officially stated pol-

" ley of the Department of Labor provides that

patient-workera may be considered em-
ployees under the statute This constitutes
an officlal administrative Interpretation, still
“not rescinded”, that patient-workers as a
class were included in the terms of the 1968
amendments extending coverage.® That the
policy 1is not enforced has been ascribed
throughout the development of the present
case solely to administrative difficulties and
“unresolved problems” in the mechanics of
enforcement.® The Court has accorded sub-
stantial weight to the fact that the initial
and consistent interpretation of those most
closely concerned with administration and
enforcement of the Act has been to recog-~
nize its applicability to patient-workers.

Lastly, there is available in Section 14 of
the Act, 29 U.S.C. § 214, a procedure ap-
parently well-suited for adaptation to en-
forcement activities applying the Act to the
mentally ill. Basically, Section 14 establishes
& procedure whersby less-than-normally pro-
ductive handicapped (physically or men-
tally) workers can be certified as such by the
Secretary of Labor and pald an appropriate
competitive rate for their services, The legis-
lative history of these provisions supports
the proposition that productive labor of
handicapped persons was generally intended
by Congress to be covered by the Fair Labor
Standards Act where the statutory pre-
requisites for coverage are otherwise met. o
Initial application of the Section 14 proce-
dures to patient-workers throughout the na-
tion may consume some time and substan-
tial administrative resources. Yet if that is
& consequence of Congress action in extend«
ing coverage, administrative burden is no
excuse for failure to implement the statutory
mandate.

Plaintiffs have moved for certification of
the case as a class action pursuant to Rule
23, Federal Rules of Civil Procedure, The
Court finds that the brerequisites of Rule
23(a) have been met and that Defendants
have acted or refused to act on grounds gen-
erally applicable to the class, Rule 23 (b) {2),
and the motion to certify the class will there-
fore be granted.” The class will be defined as
follows: All patient-workers in non-Federal
Institutions for the residential care of the
mentally i1l and mentally retarded who meet;
the statutory definition of employee, 29
U.8.C. §203(d) (e) (g).=»®

The Secretary will be ordered to imple-~
ment reasonable enforcement efforts apply-
Ing the minimum. wage and overtime come
bensation provisions of the Fair Labor Stand-
ards Act to patient-workers at non-Federal
Institutions for the residential care ‘of the
mentally 111,

JCounsel for the Plaintiffs are to submit
appropriate Orders within ten (10) days of
date.

AUBREY E, RopIiNson, Jr.,
Judge.
FOOTNOTES

* Defendants’ Motion o Dismiss or, in the
alternative, for Summary Judgment, was de-
nied July 27, 1973, Defendants had contended
that enforcement of the Fair Labor Stand-
ards Act is a matter entirely within the dis-
cretion of the Secretary of Labor and there-
fore not subject to judicial review. This posi-
tlon was rejected on the authority of Adams
V. Richardson, 480 P 2d 1159 (D.C. Cir. 1973)
and Office Employees International Union v.
N.L.R.B.,, 353 U.8. 313 (1957T).
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2 Plaintiff Nelson Eugene Souder was, at the
date this lawsuit was filed, a resident-worker
at Orient State Institute, Orient, Ohio. Mr.
Souder was released from Orient State In-
stitute on convalescent leave status on March
24, 1973. Mr. Souder is 47 years old and men-
tally retarded. He has resided at Orient State
Institute since 1940.

Plaintiff Joseph Lagnone 1s a 32 year old
mentally-retarded resident-worker at Penn-
hurst State School and Hospital, Spring City,
Pennsylvania, where he has resided since
1955.

Plaintiff Edwin Teedy 1s g 62 year old men-
tally ill resident-worker at Haverford State
Hospital, Haverford, Pennsylvania, where he
has been working since April 1966.

*The Amerlcan Association on Mental De-
ficlency is s not-for-profit Pennsylvania Cor-
poration headquartered in Washington, D.C.
& national membership organization which
includes institutional residents, parents and
guardians of institutional residents, and over
9000 mental retardation professional workers.

“*The National Assoclation for Mental
Health, Is a not-for-proftt New York Corpo-
ration, headquartered in Arlington, Virginia,
a national citizens organization for the pre-
vention of mental iliness and promotion of
mental health,

3 AFSCME 1s an unincorporated voluntary
assoctation and labor union of more than
600,000 members which represents more than
125,000 workers in the health care field.
AFSCME joins herein on behalf of its mem-~
bers employed in hon-Federal Institutions
and as an organization concerned with im-
proving health services.

¢ A Department of Labor policy statement,
Release G-874 (Appendix A), was promul-
gated November 15, 1968, interpreting the
Act as covering patient-workers in certain
circumstances. The Department states that
policy “has not been rescinded.” (Answer
#24, Defendants’ Answers and Objections to
Plaintiffs’ Intercogatories, June 80, 1973),
Nevertheless, “the Department of Labor, sub-
sequent to the issuance of G-874, determined
that it would take no enforcement action
with respect to resident-workers because of
the number of unresolved problems in-
volved.” (Id.) (emphasis added). See De-
partment of Labor, Wage and Hour Division,
Procedural Instruction, October 13, 1969
(Appendix B.) .

"Adams v. Richardson, 480 F, 2d 1159 (D.C.
Cir. 1973). Office Employees International
Union v. NLR.B., 353 U.S. 313 (1957), Wis-
consin v. F.P.C., 373 U.S. 294 (1963), Com-
nonwealth of Pennsylvania v. Lynn—p,
Supp. — (D.D.C., July 23, 1973), Pealo v.
FH.A, 361 P Supp. 1320 (D.D.C. 1973). 29
U.8.C. §§202, 211, 212 and 216 and Section
602 of PI. 89-601 are the statutory sources
of the authority and duty of the Defendants
to enforce the Fair Labor Standards Act, as
amended. Compare, 42 TU.S.C. § 2000d~1, the
provision Involved in Adams v. Richardson,
supra. It should be noted that as state em-
ployees the individual Plaintiffs herein have
no recourse to private lawsuits to- enforce
their rights under the Act, but must rely on
Defendants for enforcement, See Employees
of the Department of Public Health and Wel-
fare of Missouri, et al. v. Department of
Health and Welfare of Missouri, et al. 411 U.S.,
279 (1973),

®P.L. 89-601, § 102, September 23, 1968, 80
Stat. 830-832. (Efective Feb. 1, 1967). See
29 U.8.C. § 203(d) (r) and (9). . )

®8. Rep. No. 1487, 89th Cong, 2d Sess, 1
(1966) at 8, 22-23; H. Rep. No. 1366, 89th
Cong. 2d Sess. (1966) at 3, 11-12, 15, 16-17,
and 18. See Employees of the Department of
Public Health and Welfare of Missour}, et al.
v. Department of Public Health and Welfare
of Missouri, et al. 411 U.8S. 279, 283 (1973).

0 The questions of policy and practicality
are Intertwined, the most obvious being
questions as to whether extension of cover=
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age wi:l in the long run be in the hesi in-
terests of the patient-workers and the puhlic.
Signiricantly increased cosis for the operalion
of institutions may result. but these, on the
other nand, may be offset by increase¢ or
newly imposed charges on patients for their
care. ‘whe possibilities and implications of
such developments are at Jeast areas in which
the Court would have expected some legisla-
tive ingquiry.

11 Sep-Land Service, Ine. v. Federal Marl-
time Commission, 404 F. 24 824 (D.C. Cir.
1068), District of Columbia Nationsal Bank v,
District of Columbia, 348 F. 2d 804 (D.C.
cir. 1965), Arkansas Valiey ‘Industries. Inc.
v. Freeman, 415 F. 2d 713 (Bth Cir. 1869),
United States v. New England Coal and Coke
Co., 318 F, 2d 138 (1st Cir. 1963), Communily
Blood Bank of Kansas City Area. Inc. V.
FT.C., 4056 F. 2d 1011 (8th Cir. 1968).

12 Hemlilton v. Rathbone, 1756 U.S. 414. 421
(1894), United States v, First National.Bank,
934 1.3, 245, 958 (1014), Osaka Shosen Kaisha
Line v. United States, 300 U.S. 98, 101 (1937),
Ex Perte Collett, 337 U.S. 55, 61 (1¢49),
United States v. Oregon. 366 U.S. 643, 648
(19631), United States v. Dickerson, 310 U8,
554, 562 (1940), N.L.R.B. v. Plasterers Uaion
Local No. 79, 404 U.8, 116, 129 (1871).

2 Hastern Air Lines, Inc. v. C.A.B,, 354 ¥. 2d
507, 511 (D.C. Cir. 1965) : ““[I]t is no bar to
interpreting a statute as applicable thal the
question which is raised on the statute never
occurred to the legislature.”

Ses Unexcelled Chemical Corp. v. United
States, 3456 U.8. 59, 84 (1953); National Asso-
ciation of Motor Bus Owners v. Brinegar, —-
. 2d — (D.C. Cir. July 26. 1973) (Slip Opin-
ion at 19). :

420 U.8.C. § 203(g).

20 U.S.C. § 203(d).

1639 U.S.C. § 208(r).

1 Gee Guif King Shrimp Co. v. Wirtz. 407
¥2d 508 (Bth. Cir. 1969); Wirtz v. Allen
Greer. Associates, Inc. 879 F.2d 198 (6th Cirl
1966).

13 See H. Rep. No. 1366, 80th Cong. 2d Sess.
{1965) at 10.

1 Goldberg v. Whitaker House Cooperative,
Inc. 368 U.8. 28,33 (1961}.

2 The Department of Labor does not take
the position that all resident-workers at in-
stitutions are handicapped workers. Only
where the patient’s earning or productive ca-
pacity is lmpaired is the resident-worker
considered handicepped and the institu-
jior: allowed to reduce his compensation
accordingly under Section 14 of the Act, 29
17.8.C. § 214. Answers Nos. 30, 33, Defendants
Answers and Objections to Plaintiffs Inter-
rogatories. June 20, 1873. This point is em-
phesized by the intervention of Plaintiff

$OME on behalf of its members who per-
forim non-professional staff work at vurious
institutions. AFSCME contends that Lle use
of unpaid and underpaid patient-workers
constitutes the kind of unfair competition
and lowering of standards that the Fair La-
por Standards Act was designed to prevent.

= 'the fallacy of the argument that the
work of patient-worker is therapeutic can
be seen in extension to its logical exireme,
for ihe work of most people, inside and out
of institutions, 1s therapeutic in the sense
that it provides a sense of accomplishment,
something to occupy the time, and & mneans
tc earn one’s way, but that can rardly
mean that employers should pay worlers less
for what they produce for them.

#29 U.8.C. §203.

-3 Udall v. Tallman, 380 U.8. 1 (1085}, Power
Reactor Development Co. v. Internaiional
Tnion of Elec., Radio and Mach. Workers,
367 U.8. 398 (1961), D.C. Federation of Civil
Associations v, Volpe, 434 F. 2d 436 (D2 C. Cir.
1970), National Autcematic Launéry and
Clesning Council v. Shultz, 443 F. :d 689
(1.0, Cir. 1971).

% Release G-8T4 (Appendix A} See foot-
note 6, supra.

w The policy statement, Release G-874,
does not provide that all patient-workers are

to be considered stitutory employees, but-

would weigh the nature of the work per-
formec. by esch worker and its possible
therapzutic value, Thus, the Release recog-
nizes that coverage 'inder the Act is avail~
able fcr patient-workers and proceeds to the
nexi gaestion, whether an individual patlent-
worker meets the critericn of performing
work of economic benefit Lo the institution
sufficient to be conslc ered an employee under
Lhe economlic reality iest. Thus Release G-874
seems at least a reasonable first-step toward
defining an enforcement approach applying
the s.atute to patient-workers. That ad-
ministrative difficulties developed, however.
is no excuse for totally abandoning any en-
forcement effort. See note 7, supra.

2 Sep note €, suprs, Only in & supplemen-
tary memoranda of points and authorities on
the question of coverage znd the legislative
history of the 19686 emendments, speclfically
requested by the Court, have the Defendants
even ainted a dispute on the question of
coversge. This of coarse i an after-the-fact
legal argument ratker than a contempora-
neous administrative interpretstion. Defend-
ants nowhere in their Court pleadings ex-
pressly concede the cuestion of coverage (but
¢es Answer to Interrogatory 24, note 6,
supra), but the lssue is ralsed primarily at
the irstance of the Court because of its im-
poriaice In the case.

2 See 112 Cong. Rec. 20818-19 (1866),
S. Rep. No. 1487, 89th Cong. 2d Sess. (1866),
at 23-24; H.R. Conference Rep. No. 2004, 89th
Cong.. 2d. at 13-15, $0—22 (1966).

2 Qse Bermudez v. United States Depart-
ment of Agriculture, — . 2d — (No. T2
2138, D.C. Cir. Oct. 10, 1973), Slip Opinion
at 12--14.

= Detendants have opposed certification as
a clais action primarily on the grounds of
difficulty in cefining the class or identifying
its mwembers. Yet tae statutory criteria for
definition of an “employes” relationship are
long-standing and have left a chain of well-
known precedent epplying the law to the
facts of individual situations. See notes 17-
21 ard sccompanylig text, supra. Such ap-
plicaiion, indeed, 13 peculiarly the domain
of Defendanis herein.-Defendants have not
otherwise disputed the existence of a class,
nor the propriety cf injunctive relief. Thus
the srgument of administrative difficulty re-
curs, Yet in the contexli of this case the
Court does not find this justification for
deninl of a class action once the criteria of
Rule 23 are met. }1f unforseen or insoluble
difficulties arise, ary parvy may bring these
to taie attention of the Court in seeking
clariication of the definition of the class.
While Defendants correctly point out that
the Jabel “patient--worker’ need not be con-
trolling where a patlent in fact does work
that is solely therapeutic. the economic real-
ity tst is available to determihe whether the
institution recelves any consequential eco-
nomic benedt from the patient’s services.
Tha’; test would not seem overly difficult in
its application.

———

APPENDIX A CA 482-73 =

1 U.3, Department of Lahor, Wage and Hour
and Public Contracts Divisions]

ArPIACABILITY OF THE FAIR LABOR STANDARDS
r¢ WORK PROGRAMS FOR PATIENTS OF Hos-
PITALS AND INSTITUTIONS OTHER THANW
FLDERAL

Coverage
The 1966 Amendments to the Fair Labot

standards Act, ef’ective February 1, 106%,

provided for application of the act to hospi-

ials and institutions primarily engaged in
the care of the sick, the aged, the mentally

111 or defective who reside on the premises

of such hospitals or institutions (regardless

of whether or not they are public or private
or operated. for profit or net for profiv).

February 28, 1974°

Workshops and- other types of work pro-
grams operated by hospitals and institu-
vions are considered to be within the cover-
age of the act. : .
Employment oj patients in work programs

Pending authoritative rulings of the
courts, the Department of Lebor will not
assert that initial participation of patients
in a work program constitutes an eniploy-
ment relationship if the following condi-
tions are met. .

1. The tasks performed by the patient are
pars of a program of activities which have
been determined, as a matter of medical
judgment, to hLave therapeutic or rehabili~
tative value in the treatment of the pa-
tient, and

2. The patient does not displace a regular
employee or impair the employment ¢ppor-
tunities of others by performing work which
would otherwise be performed by regular
employees who would be employed hy the
hospital ¢r institution or an independent
contractor, including, for example, employ~
ees of a ccntractor operating the food service
facilities.

After placement In the workshop, on a
job in the hospital or institution, or in an-
other establishiment, an employment rela~-
tionship will ordinarily develop and the pro-
visions of the Fair Labor Standards Act will
become appliceble. This shift to an employ~
ment reletionship may come shorlly after
placement, or it may occur later. As & gen-
eral guide, work for a particular employer,
whether the hospital, institution, or aiother
establishment, after 3 months will be as-
sumed by the Wage and Hour and Public
Contracts Divisions to be part of an employ-
ment reletionship unless the employzar can
show the contrary,

‘Where placements are made with successive .
employers for short periods of time, it is not
expected In the ordinary course thab guch
placemen’s will be very long with a par-
ticular emnployer. As a general guide, work
for successive employers for short periods of
time after a total of 6 months will be an-
swered by the Wage and Hour and Public
Contracte Divisions to be part of an employ-
ment relationship unless it can be shown to
the contrary. When the employment retation-
ship has developed, the applicable statutory
minimuni must be paid except where special
minimum wages below the statutory mini-
mums are authorized by the Wage and Hour
and Pubiic Contracts Divisions.

Statutory Minimum Wages

The minimuam wage is $1.60 an hour for
employment subject to the act betore the
1966 amoendments. The minimum wage for
employment raade subject to the act by the
1966 amondments (which includes work in
covered hospitals and institutions) is now
$1.15 an hour, advancing to $1.30 on Febru-
ary 1, 1069, snd except for employmens in
agriculture advancing to $1.45 on February
1, 1970, and to $1.60 on February 1, 1971,

certificates Authorizing Rates Below the

Statutory Minimum

The Wage and Hour and Public Contracts
Divisions® regional and district offices may
issue certificates authorizing special mini-
mum wages below the statutory minimum
wnder 2¢ OFF Part 524 and Part 525 for em-
ployment of handicapped workers in compet-
itively employment and in sheltered work-
shops, respectively. Application forms and
jnstructions for completion of such forms
may be obtained from the regional or district
ofMce of the Wage and Hour and Public Con-
tracts IMvisions which serves the area in
which the establishment or fnstitution s
located,

APPENDIX B

Defendants® Answer to Interrogatory No.
24 resds as follows: (flcd hereln June 20,
1973)
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The policy expressed in Release G-874 has
not been rescinded. But the Department of
Loabor, subsequent to the issuance of G-
874, determined that it would take no en-
forcement action with respect to resident
workers because of the nunibér of unresolved
problems involved. This determination was
communicated to the reglonal offices of the
Department’s Wage and Hour Division by a
procedural instruction dated October 13, 1969,
which stated: - ) )

“Patients or inmates who may be em-
ployees. No actlon shall ‘be taken to affirm
or deny an employment relationship for
patients or inmates of hospitals and related
institutions who are in work programs of such
institutions. Releases G-874 and G-876 pro-
vide general guldance as to determination
of an employment relationship in these situ-
atlons; however, experiénce has indicated a
need for more precise gitidance in such cases.
Questions have also been raised about the
spplication of section 8(m) to such per-
sons, This entire matter is under review in
the NO. Where this issue is encountered in

"an Investigation, BW shall not be computed

or reflected on Form WH-51. The facts shall
be obtained and included in the investiga-
tion report. The establishment employer shall
be advised that no decision has been made
with respect to such cases and that he

“ will be contacted later. All other aspects
of the case shall be handled In accordance '

with regular procedures, including BW.
‘When the investigation has been brought to
& conclusion and closed, the réport shall be

_sent to the AA for OCE fo assist in work=-

ing out an acceptable solutlon to the prob-
Jem.” ’ '

Inguiries or questions, either oral or writ-
ten, received from institutions, residents, em-
ployees, or other interested parties after
October 13, 1969, were answered by stating
{+hat the Department currently was taking no
enforcement action under FLSA with respect
40 working patients. Generally the person
making the inguiry was informed of the
right of an employee to bring his own in-
dependent action under section 16(b) of the
FLSA to recover back wages.

[In the U.S. District Court for the District of
Columibia, Civil Action No. 48273} »
NeLsoN EUGENE SOUDER, ET AL., PLAINTIFFS, V.
PerER J, BRENNAN, ET AL., DEFENDANTS
DECLARATORY JUDGMENT AND INJUNCTION
ORDER ‘

This cause came before this Court upon
plaintiffs’ motion for summary judgment and
defendants’ combined motion to dismiss and
for summary judgment. Upon the entire rec-
ord before this Court including the pleadings,
interrogatories and affidavits, and upon the
Memiorandum, Opinlon of this Court dated

* November 14, 1973, it 1s hereby ORDERED

that plaintiffs’ motion for summary judg-
ment is granted, and defendants’ motlons are
denied. The Court having ruled that the Sec-
retary of Labor has a duty to implement rea-
soniable enforcement efforts applylng the
minimym wage and overtime compensation
provisions of the Fair Labor Standards Act
to patlent-workers at non-Federal institu-
tions for the residential care of the mentally
111 and or mentally retarded, it is further
orderéd, adjudged and declared: '

A, Notification to the clags—That the Sec-
retary of Labor, his officers, agents, servants,
and all persons acting or claiming to act in
his behalf and interest [hereinafter, the
“Secretary”], undertake the following noti-
fAcation activities:

(1) Within 120 days from the date of this

Order, notify the Superintendent of each

non-Federal facility for the residential care
of the mentally 111 and/or mentally retarded,
and the chief executive officer or officers of

" the supervising state agency for mental

health and/or mental retardablon, that they
have the same statutory responsibility to
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compensate patient-workers as non-patient
workers, and that defendants intend to en-
force the minimum wage and overtime com-
pensation provisions of the Fair Labor Stand-
ards Act on behalf of patient-workers.

(2) Within 120 days from the date of this
Order, inform the Superintendent of each
non-Federal facility for the residential care
of the mentally 111 and/or mentally retarded,
and the chief executive officer or officers of the
supervising state agency for mental health
and/or mental retardation of their obligation
to maintain records of hours worked and
other conditions of employment under 29
U.8.C. §211(c) and 29 C.F.R. Part 516 for
patient-workers, just as is required for non-
patlent employees at the same facilities.

(3) Within 120 days from the date of this
Order, contact the Superintendent of each
non-Federal facility for the residenial care of
the mentally ill and/or mentally retarded and
request that he inform patient-workers at
his facility of their rights under the Fair
Labor Standards Act. Indications that proper
attention has- been given to informing the
patient-workers of their rights will be:

a. That the Superintendent has notified
in writing every resident and his guardian
of his rights under the Fair Labor Standards
Act, as declared in this decision;

b, That copies of such written notifica~
tions have been posed on every living unit of
residential facilities for the mentally il and/
or mentally retarded;

¢, That efforts have also been made to
notify all residents orally of their rights—
e.g., by holding group meetings for present
residents and by establishing procedures un-
der which each new resident will be notified
of his rights within one week of his admis-
sion. In order to increase the chances that
plaintiffs will fully comprehend such oral
presentations, defendants may suggest to the
Superintendents and to the ¢hief executive
officers of the supervising state agencles that
representatives of concerned organizations be
invited to observe and perhaps to participate
at such meetings;

d. That non-patient employees of all non-
Federal facilities for the residential care of
the mentally ill and/or mentally retarded
and their collective bargaining representa-
tives or other representatives who deal with
the employer on their behalf with respect
t0 wages, hours, or other terms and condi-
tions of employment, have been notifled of
this decision, - )

B. Reasonable enforcement actlvities—
Within one year from the date of this Order,
defendants shall contact every institution
to which the Order applies so as to establish
and implement the necessary procedures [in-
cluding any special certifications under 29
U.S.C. § 214] whereby every patient-worker
in such institutions will be paid the wages
due him. After the Department of Labor has
made its initial efforts to aid the Institutions
in establishing their procedures for paying
wages, it shall continue in the second year to
give attention to investigation and enforce-
ment of employment situations affecting the
patient-workers. Thereafter, “reasonable” en-
forcement shall be defined to include those
activities which are necessary to ensure the
benefits of 29 U.S.C, §§ 206 and 207, to which
patient-workers are entitled. l

C. Implementation reports.—That the Sec-
retary shall keep writien records of his en-

forcement activities, which shall be available

to the public through the Labor Depart-
ment’s Advigsory Committee on Sheltercd
Workshops at six-month intervals. These re-
ports should include a description of the ac-
tivities taken to comply with the Order; the
number of investigations of alleged violations
of rights of patient-workers under the Fair
Labor Standards Act (including a breakdown.
by type of establishment and numbér of
workers Involved at each such establish-
ment), and the reason for such invegtiga-
tions; the results of each such investigation;
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and the disposition of each investigation
conflrming statutory violations, including
lawsults, settlements, and other enforcement
activities.
E, Costs—That Court costs be taxed to
defendants.
AvuBrey E. ROBINSON, Jr.,
Judge.
[U.8. District Court for the District of Co-
lumbia, Civil Action No. 482-73]

NeLsON EUGENE SOUDER, ET AL. VERSUS PETER
J. BRENNAN, SECRETARY OF LABOR, ET AL.

ADDENDUDM

Two errors In the original Memorandum
filed herein November 14, 1973, having come
to the attention of the Court, it is this 7th
day of December, 1973,

Ordered, that the third paragraph of foot-
note two of sald Memorandum be and hereby
is amended to read as follows:

“Plaintif Edwin Leedy died during the
pendency of this action. He was a 62 year old.
mentally ill resident-worker at Haverford
State Hospital, Haverford, Pennsylvania,
were he worked from 1956 until his death
in 1973

And it is further ordered, that the last
two sentences of footnote seven of said

-Memorandum be and hereby are amended

to read as follows:

“It should be noted that as state employees
the individual Plaintiffs herein have no re-
course to private lawsults in Federal Courts
to enforce their rights under the Act, but
must rely on Defendants for enforcement.
See Employees of the Department of Public
Health and Welfare of Missourl, et al. v.
Department of Public Health and Welfare of
Missouri, et al., 411 U.S. 279 (1973).” °

AuBreEY E, ROBINSON, JR.,
Judge.

Mr, WILLIAMS. Mr. President, S. 2747
is an attempt to address the problems of
poverty through the dignity of the work
ethic upon which Americans have tra-
ditionally placed a high value. This bill
embodies that tradition. .

Passage will represent a congressional
determination that all who are willing
and able to work should be governed by
certain minimum standards, the very
least of which ought to be a living wage.

Mr. President, on September 6, 1973,
President Nixon vetoed the minimum
wage bill passed by Congress before the
August recess. In his veto message he
raised a number of issues and focued in
large measure on the provisions of the
vetoed bill which would have raised the
minimum wage to $2 an hour on the
effective date and $2.20 an hour 8 months
later. He noted that “thus, in less than a
year, employers would be faced with a
37.5 percent increase in the minimum
wage rate.” The President expressed
concern about the impact of what he
referred to as “sharp and dramatic in-
creases” upon the employment opportu-
nities of marginal workers and also con-
cluded that those increases would result
in “a fresh surge of inflation”.

In reintroducing the pending mini-~
mum wage legislation on November 27,
1973, as I indicated at that time, I made
one major change in the legislative pro-
posal. Specifically, that proposal de-
ferred the effective date of the increase
to $2.20 an hour by 4 months so that it
will become effective 1 year after the
effective date of the increase to $2 an
hour, Estimates based on Department of
Labor statistics are that this one change

reduces the economic impact of this
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legislation by over a half billicn dollars.
This change was made in the spirit of
accommodation despite the fact that we
all must recognize that $2.20 an hour is
needed right now to make up for the
incradible cost-of-living increase since
we last legislated a minimum wage in-
crease in 1966.

1 was, therefore, encouraged hy & let-
ter I received yesterday from the Fresi-
dent: regarding the pending minimum
wage legislation. I ask unanimous con-
sent that this letter he printed i the
RECORD at this point in my remarks.
Although I sharply cdisagree with the
points raised by the President in his
letter and I hope that the Senate will
enact 8. 2747 in the form reporied by
the Committee on Labor and Public Wel-
fare. I am encouraged by what appears
to be a more conciliatory tone by the
administration.

There may be those who would hope
that the committee, and the ficor man-
ager particularly, would accept the
President’s offer and adopt it as a way
of cisposing of this legislative matter
which has been before the Congress for
3 years now, once and for all. T cannot,
in good conscience, do that. I think we
mus: all reflect on the fact that the
conunittee reported bill, which when first
introduced in 1969 would have restored
minimum wage workers to a wage rate
above the poverty level and would have
restored the purchasing nower of their
minimum wage dollar, is at best in 1974
a bill which makes up only in pars for
the deterioration brought ahout by the
42-percent increase in the cost of living
since 1966. Under the President’s pro-
posai, minimum wage workers would re-
ceive $2.30 an hour no earlier than Jan-
uary 1, 1976.

My, President, that minimum wage
worker needed $2.28 an hour 2 months
ago, not 2% years from now, merely to
compensate for increases in the Con-
sumer Price Index since we last legislated
a minimum wage increase.

I hope the Senate will pass S 2747
with dispatch and that the House will
soon consider the hill being marked up
by the Committee on Education and
Labor so-that a conference can produce
& legislative vehicle for submission to
the White House in the very near fu-

ture. Of course, I hope that the President

will sign that legislation.

Mr. President, I ask unanimous con-
sent to have the Presidents Ilotter
printed in the REecorp,

There being no objection, the letter
was ordered to be printed in the Recorp,
as foillows:

TrE WHITE HoUsE,
Wushington, February 27, 1974.
Flon. HARRISON WILLIAMS,
U.S. Senate,
Washington, D.C.

DisrR HARRISON: I am writing to you with
regard to the need for enacting a responsible
minimum wage bill during this session of
the Congress.

The minimum wage for most workers has
row been at the same level for six years, and
there can be no doubt that it should be
higher. I have consistenily urged appropri-
ate increases, starting with legislative recom~

mendations in 1971 and most recently in my

State of the Union message last month. Yet,
in amending the minimum wage. we mush
avoid hurting the many jow wage workers

CONGRESSIONAL RECORD — SENATE

we are trying to halp. This was my concern
wheln T vetoed H.R. 79356 last fall.

Last week, Committees of both Houses oi
Congress began work on new minimum wage
legisiation. In the Jouse, the initial actions
showed a desire to phase in increases in the
minimum wage In a way which should re-
duce the inflationary and disemployment

. impact that last year's bill would have had.

I am particularly encouraged by the House
Sub-commitiee action in making some
changes to help expand student employment
opportunities.

There is one aren of new coverage which
is of special concern to me. The disemploy-
ment effects on Jomestic workers could
be very acute if there are no practical limits
on coverage and thoeir minimum wage is put
at too high a level. The adoption of a mean~
ingful hours-worked test, especially when
coup.ed with a delay in the increase in sub-
sequent steps of the minimum wage, would
help to ameliorate the disemployment ef-
fects that would result from covering do-
mestic workers. However, the initial tests
proposed in the Hcuse and Senate bills are
s0 broad that they may not have their in-
tended effect.

The extension o the Federal minimum
wage and overtime requirements to State
and local Government employees is also a
problem. I appreciale the fact that the House
bill under consideration tries to avoid undue
interlerence in the operations of these Gov-
ernments by exempting police and firemen
from the overtime requirements. However,
1 continue to agree with the Advisory Com-
mission on Interzovernmental Relations
that, in general, additional Federal require-
ments affecting tle relationship between
these govermments and their employees is
an unnecescary laterference with their
prerogatives. The available evidence has
failed to convince me that these govern-
ments are not acting responsibly in setting
their wage and salary rates to meet local
conditions, Additiorally, if the Congress de-
sires to make the minimwm wage and over-
time laws applicable to Federal employees,
who are salrzady sdequately protected by
other laws, it should place enforcement re-
sponsibility in the Civil Service Commis-
sion, which has the responsibility under the
other laws.

The high rate o unemployment among
voutk. and the related difficulty of too few
work and training cpportunities remain dir«
ficult probleras. They will be aggravated by
the temporary increase in unemployment re-
sultir.g from the energy shortage. Within the
Admiaistraticn we are considering a range
of proposals withir. the broad authorities
existing in several agencies to enhance both
training and work spportunities for youth.
Nevertheless, I belisve the most important
means for preservetion and expansion of
work and training opporsunities for young
peopls would be the specfal youth differential
in the minimum wage which we first pro-
posed in May of 1971.

With a view toward additional ways to aid
youth, I note that the House has shown its
concern by changirg the tests for special
miniraum  wiage certificates for part-time
work by full-time students. This, -however,
does nothing for the young person no longer
going to school who perhaps needs even
greater help toward. meaningful participa-
tion in the work force.

While T am prepared to accept a minimum
wage bill that conains responsible provi-
sions for the adult population, I believe it
should be cleer that such a bill, without any
youth differential provision, is a vote for
highe: youth unemployment. Therefore I
shall continue to ursge the enactment of a
meaningful youth differential provision in
legislstive action thls year,

With. every good v/ish,

Sincersly,
RicHARD NIXON.

Februory 28, 1974"

Mr. WILLTAMS. Myr. President, T sug-
gest the absence of a quorum.

The PRESIDING OFFICER. Tha clerk
will call the roll. :

The second assistant legislative clerk
proceeded to call the roil.

Mr. CHURCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

FATR LABOR STANDARDS ACT AMENDMENTS WOULD
BROADEN AG)E DISCRIMINATION IN EMPLOY-
MENT ACT
Mr. CHURCH. Mr, President, as chair-

man of the Special Committee on Aging,
I would like to point out that the Fair
Labor Standards Act amendments, which
we are considering today, also include
much needed improvements to the Age
Discrimination in Employment Act. Sec-
tion 28 of 8. 2747 provides for first, ex-~
panding the coverage to include eriploy-
ers with 20 or more employees, instead of
26 as under the present law; second, ex~
tending the protection of the act tb Fed-
eral, State, and local government em-
ployees; thhy, increasing the authoriza-
tion of funding from $3 million to $5
million because of the broadened nover-
age of the act.

"The Age Discrimination in Emplov-
ment Act amendments which the Com-
mittee on Labor and Public Welfare
have incorporated in S. 2747 are those
which I introduced in S. 1810 last May
and which passed the Scnate as g part
of the Fair Labor Standards Act ammend-
ments lest session, Unfortunately, they
were deleted in conference because of the
House germaneness rule. This session
the House is expected to include the age
discrimination amendments in its com-
panion legislation.

The extension of the coverage of Age
Discrimination in Employment Act to
Federal, Stale, and local employees is
a significant and needed expansion of
coverage. As the report from the Com-
mittee on Labor and Public Welfare
states:

The Committee recognizes that the omis-
sion of government workers from the Age
Discrimination in Employment Act did not
represent a consclous decision by the Con-
gress to limit thie ADEA to employment in the
private sector, It reflects the fact, that in
1967, when ADEA was enacted, most govern-
ment employees were outside the scope of
the FLBA and the Wage Hour and Public
Contracts Divisions of the Department of
Labor, which enforces the ¥air Labor Stand-
ards Act, and which were assigned respon-
sibility for enforeing the Age Dis¢rimination
in Employment; Act. :

Fair Labor Standards Act coverage has
since been extended to Goverriment
workers and it is only logical, the com-
mittee points out, to extend Age Dis-
crimination in Employment Act coverage.

In the case of Federal GGoverrment
workers, the Civil Service Commissicn
will have responsibility for enforcing
the age discrimination provisions and
aggrieved employees may institute civil
court aclions. This is vitally important
because the Committee on Aging has re-~
ceived ample avidence that age discrimi-
nation can flourish in the Federal Gov-
ernment despite the existence of a policy
against age discrimination. The report
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prepared for the committee on canceled

careers in 1972 found that ,older em-
ployees had been singled out in some
agencies for an early exit from their
Government jobs.

The most recent evidence to surface
is the report that the Pentagon is seek-

-ing authority to force certain personnel

" in responsible positions to retire at age

55. Justification for such authority is
made in terms of the “worsening” man-

-power problems of an aging work force.
-* Agism is thus not limited to private

-~ industry, and I am very pleased that the

committee has included my proposal for

-coverage of all Government workers in

the amendments and thus closed an im-
portant gap in coverage.

We must continiie to reduce barriers
to employment of older persons and to
resist pressures to usher workers out of
the labor force while they are still able
to work and before they can afford re-
tirement. Living on a fixed income was
never easy. And in these inflationary
times it'is harder than ever. Almost be-
fore a soclal security increase can go
into effect, it is wiped out by increases
in living costs. Income from earnings is
still the best way to maintain a decent
standard of living for older people as well
as for younger people.

The Age Discrimination in Employ-

ment Act protects the rights of middle-
aged and older workers to work-income,
and I urge the adoption of these amend-
ments which would extend this protec-
tion to Government workers as well as
private employees.
*-Mr. JAVITS. Mr. President, I think
that the most eloquent summary of what
we are doing in respect of this bill is
found in the letter of the President ad-
dressed to me and to other Senators and
Congressmen who are concerned with
the minimum wage In his letter yester-
day the President said, and I wish to
read one sentence:

The minimum wage for most workers has
now been at the same level for 6 years and
there can be no doubt it should be hlgher

I think that is about it. I think that
is true by any calculation; for instance,
in order to make up for cost-of-living
increases since February 1, 1968, em-
ployees who were covered pf‘e 1966, the
basic group covered by minimum wage,
should at this stage be receiving $2.17
an hour. That is strictly applying the
cost-of-living test. It seems to me that
under these circumstances, when we are
dealing with the law that would give
these same workers a minimum wage of
$2 upon enactment and $2.20 1 year
after enactment, that we certainly are
being extremely conservative, especially
with the anticipated inflationary factor
of 7-percent-plus this year, anticipated
by the Council of Economic Advisers and
the financial authorities of our Govern~
ment. )

What has held up this matter? Part of

.the delay has been a Presidential veto.

‘What held it up has been a practically
deadlocked situation respecting treat-

- ment of youth, with the President say-

ing, and I refer to his letter, that it is
of great concern to him that there should
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be an adequate youth differential to en-
hance both the training and work oppor-
tunities for youth.

I have contended ' constantly and I
have yet to hear a substantive argument
to the contrary, that the existing pro-
visions of the Fair Labor Standards Act;
namely, section 14(a) in respect of giving
the Secretary sufficient latitude with re-
spect to what is needed in the way of a
minimum wage differential for appro-
priate training purposes, enable younger
people to learn a job. If on the other
hand, what is implied is an absolute
differential because they are youth, with=
out a performance standard or without
status, such as students, justifying it,
then the AFL-CIO is correct that the
only purpose of it is to get a discount on
the minimum wage for employing youths.

Under section 14(a) special minimum
wage rates can be established for ill
“learners”’ and “apprentices” provided, of
course, appropriate safeguards are ob-
served to insure that the training pro-
gram is net merely a subterfuge to re-
place adults with “trainees” at submini-
mum rates. A formal apprenticeship
program is not required and the Secre-
tary, in determining who is a “learner,”
will obviously apply all of the experience
and knowledge as to the needs of workers
gained under the various manpower
training programs administered by the
Department of Labor.

We went even further than that in
respect to the bill before us now, in the
area of certlﬁcates for full-time students,
up to four, where we practically have
taken off every restriction. There used
fo be a test that the particular employer
was employing about the same number
of full-time students that he had histori-
cally. But we have taken off the test with
respect to the first four, and that should
satisfy any requirements so far as stu-
dent employment is concerned. In short,

I believe we have dealt with the youth

employment factor in the most accom-

- modating way. There is no reason why

this should deadlock the bill any further.

I am very hopeful that this time out
we shall strive to give the President a
reasonable bill; that this time out the
President will sign the bill we send to
him: and that is intimated from the last
paragraph of the President’s letter in
which he said:

I am prepared to accept a minimum wage
bill that contains responsible provisions for
the adult population, . . .

This bill certainly contains provisions
for the adult population. It should not be
held up any further in any way.

Mr. President, the Senate bill which
passed last year was a more liberal bill

than the bill which emerged from con-

ference. There were many changes made
with respect to the treatment of em-
ployees working overtime, and various
exemptions of all kinds which were dealt
with.

. Personally, I yielded a great deal in
agreeing to certain provisions in regard
to child labor when the Senate bill abso-
lutely eliminated child labor on the farm,
as it should have; child labor in the in-
dustrial field having been prohibited 36
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years ago. The conference bill, as well as
the bill now before us, eliminates child
labor on covered farms only.

So the President would be getting a bill
that came out of conference which was
fully agreed to and which represented
a considerable step-down from the Sen-
ate bill. The present bill makes two
changes in the conference bill: one, that
the effective date of the second increase
for pre-1966 employees would take ef-
fect 1 year after enactment instead of a
fixed date after enactment, which is the
way it was before; and second, there
'should be no discrimination against Gov-~
ernment employees at any level, State,
local, or Federal, on account of age.

Other than that, in this bill, which the
Senate is asked to pass, he gets exactly
the deal which conferees between the
House and the Senate agreed to in what
was extremely tough bargaining. I know

“because I was a conferee.

Now, just a few other observations. I
mentioned the question of child labor
and pointed out that child labor was
absolutely eliminated in last years Sen-
ate bill, as it should have been. When we
conferred with the House there was quite
a tangle on the subject, which took us a
very comnsiderable time to ,resolve, and
finally we worked out a solution as fol-
lows:

On coverad farms agricultural child
labor under 12 years of age is forbidden;
between 12 and 14 permitted with par-
ental consent; and between 12 and 18
years of age that they may work only
when the local school district is not in
session.

Then, we sent further in that regard
and adopted the concept of serious pen-
alties if this were violated, with civil
penalties up to $1,000 for each violation.
This, of course, applied to what are cov-

.ered farms; that is, farms meeting the

500 man-day requirement.

Mr. President, I realize the concerns
which many persons have about the fact
that we are in an inflationary period—
and we are in an inflationary period, a -
very serious one-—but no American is
denying contributions to the Red Cross or
to the Community Chest or to any other
aspect of civil life which represents the
humanity of man to man, which is the
true ornament of our system. I deeply be-
lieve, and I again invoke the President’s
words, that we have stayed at this level
for 6 years, and I deeply believe that this
is the kind of law that represents an
element of humanity and justice, man to
man,

It really is so unjust under present
conditions that, as I believe the President
has done, we simply have to subordinate
our pet ideas in order to arrive at a bill.
I gave an example of it in the case of
agricultural child labor, which was a
hard compromise for me to make, as can
be understood, for I stood alone for years
in an effort to eliminate child labor from
all farms as it had been eliminated from
industrial plants. It was a very hard one
for me to do, but I did it because it would
be meaningless to be so Inflexible that
we did not get any of it in order to elimi-
nate a good bit of it. So I finally came
to a compromise which eliminated it on
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coverad farms only. That, in itself, is &
historiec breakthrough.

Two other matters which I wolild like
to refer to are the inclusion in the bill
of demestics and the other inclusion,
which has raised so many problems, re-
gardiag governimental employees.

First as to domestics, all of us have
had experience with domestics. Nobody
expects agents of the Department of
Labor to go knocking on housewives'
doors to investigate whether they are
paying the minimum wage under the law.
It is the kind of situaticn where depend-
ence will have to be placed upon voiun-
tary compliance and complaints in order
to enforce the law. Indeed, hopefully,
people will be encouraged and embold-
enéd to complain, becalse there are &
good many people who ecmploy household
heln--what we call domestics in this
bill--who simply have no concept of the
fact that peonage and the servant cul-
ture are simply un-American and against
the grain of anything that we believe in.

The dignity to which the domestic em-
ployvee is entitled has now been locked
in with social security, which is a tre-
mendous blessing to every one of them,
inciuding those which my wife and I and
others of us have employed for years.

It simply is beyond me why we should
omit them . from the minimum wage,
when they are really perforining a serv-
ice, instead of representing any relation-
ship of master and slave, which is truly
archaic in the modern day.

We certainly have cut down those who
are covered to really those who muke it
a regular part of their occupation, and
we have exempled live-in domestics {rom
overtime, thus understanding the prac-
ticability of homes and those who live
in them and render these household
services in them. As & matter of dignity
as wel as decency, they ought to be
included. It is one of the finest parts of
the bill that they are included.

Then, too, the inclusion of State and
local government employees simply rec-
ognizes the fact that governments ought
to meet the same standards imposed on
privaie employers. In the case of people
who work for any government entity,
there is no competition. That is the only
employer there is. So, all the more reason
for requiring minimum standards.

We have taken care of all security
forces by phasing in overtime over a
period of years, and including averaging
provisions on overtime on a 4-week basis,
thereby answering the argument of those
who would say that for security forces
it is completely impracticable to have an
overtime provision.

Mr. President, we are very resentful,
very unthappy, when workers in the pub-
lic domain threaten to strike. This is
inevitably the result of the deep feeling
that eeonomic justice cannot otherwise
be obtained, and I respectfully submif
that we will go a lot further in getting
tranguility in the labor field by giving
them & minimum wage status and an
overtime status than in almost any other
way I can think of, and prevent the feel-
ing on their part that the only way one
can get justice is by rule of the jungle, to
wit, by strike and ceasing essential public
service, -
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So I hope, for all the reasons I have
statecl, that the Senate will te able to
approve this bill and that we will geb
it on its way and, with the new attitude
of the President, very hopefully we will
give him a measure that he not only can
but will find %o be one which can have the
apprcval which, in my judgment, is so
clearly mdlcated

1 yield the floor.

Mr, TAFT. Mr. President, amendments
to the Fair Labor Standards Act were
last eaacted in 1966 and I believe there i3
a need for a constructive increase in the
minimum wage such as contained in the
substitute amendment being offered by
Senators DowMINICK, BraLL, and myself.
Untortunately, after 3 years of congres-
sional consideration, no constructive
amendments to the act have become law,
The hill reported out by the committee
is essentially identical to the bill vetoed
by the President in the summer of 1973,
and the reasons for rejecting the bill last
session are equally as compelling in cer~
tain areas for S. 2747.

The committee heard no witnesses and
had before it littl: or no current data

-upon which to asszss the effects on the

economy of the actions it took, especially
with regard to exemptions and extensions
of coverage, The failure of the commit-
tee tc include new initiatives to reduce
youth unemployment is also extremely
disappointing.

As we stated in the minority views to
the committee proposal this year, S. 2747,
and the Senste bill that was rejected last
yvear, 8. 1861, man;s difficulties appear in
the approach: the Senate Labor and Pub-
lic W=zlfare C'ommittee has taken on this
issue.

For example, the comunittee has either
repealed or modifizd a great number of
curreat exemptions in the act with little
or ne econoric criteria before the com-
mittez. In fact, nc hearings whatsoever
were held on S. 2747 before it was re-
ported by the committee. The potential
adverse economic effect resylting from
repeal or modification of these exemp-
tions to certain segments of the economy,
especlally small businesse, is significant
and in certain cases the committee’s ac-
tion may mean economic fatality for
many thousends of their employees. For
example, 8. 2747 would repeal or severely
modily current exemptions in the Fair
Labor Stancards Act for the following
areas and ocecupasional categories: re-
tail and service establishments grossing
less shan $250,000 annually—complete
repeal of minimuin wage and overtime
exemption—tobacco employees; nursing
home emplovees; hotel, motel and res-
taurant emrloyees; salesmen, partsmen
and mechanics; food service establish-
ment employees; seasonal industry em-
plovess; cotton ginning and sugar proc-
essing employees; and, local transpori
employees,

At the very leasf, aclion should not he
taker. in these areas until sufficient cur-
rent facts are before the committee to
permit each exemption to be considered
on its own merit.

Equally as distressing is that S. 2747 is
defieirnt with regard to new initiatives
to irncrease employment opportunities
for youth. As an cxample of this acuts
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problem, the national unemployment
rate as of January 1974 fer Caucasians
16 and 1’1 years of age was 16.8 percent
and for non-Caucasians 16 and 17 years
of age, the rate was a towering 38.¢ per-
cent. These statistics underscore the
need for implementation of a national
program of specialized wage structures
for youth simnilar to proposals I have .
advocated with many of my colleagues
during prior consideration on this issue.
Such a naticnal initiative would econ-
structively supplement the broad author-
ity the Secretary of Labor currently has
available under section 14 of the act with
regard to adoption of special wage struc-
tures for yoush employment and {rain-
ing.

Domestic service employees would be
covered for the first time under the bill
as reported by the commitfee with a wage
scale for such employees the same as that
established for those who have been
under coverage for some time, While I
share the concern the committee has ex~
pressed for the economic acvancement
for individuals in this occupaiional cate-
gory, I believe such an extension of cover-
age under the act will further compticate
tax and reporting problems and create
further unemployment. Certainly a more
practical approach than- covering all
such employees who earn more than $50
in a calendar quarter-—committee incor-
poration of section 209(g» of the Social
Security Act—-can be found to reflect the
committee’'s coneern in this area.

I helieve Congress should expeditiousty
enact coristructive increases in the mini-
mum wsage to help compensate for the
erqded purchasing power of our lowest
paid workers. The longer a minimum
wage increase is postponed, the greater
the pressure will be for excessive in-
creases over too short a period of time,
thus maximizing the inflationary and
disemploymert effects on the economy.
To continue to hold a wage rate increase
hostage to unrelated political issues only
penalizes our Nation’s lowest paid work-
ers. Therefore, I am hopeful the Senate
will adopt constructive changes in the
committee bill to permit amendments to
the Fair Labor Standards Act to become

a reality -during this session of Congress.

Mr. President, I have a number of
amendments which I shall send to the
desk and ask ;o have printed. I also have
statements with regard to those antend-
ments.

Mr. President, the Senator from Colo-
rado is on one of the amendments. One
of the amendments I intend to offer at
this time is an amendment sponsored
primarily by the Senator from Coldrado.
I have made mention of the amendment.
If the Senator from Coiorado wishes to
offer it en his own behalf, I will with-
draw my sending of the amendment to
the desk.

Mr. DOMINICK. The Senator can go
right ahead as long as my name is on it,

Mr, TAFT. Mr. President, 1 send these
amendments ;0 the desk.

The PRESSIDING OFFICER. The
amendments  will be  received . amd
printed, and will lie on the table.

AMENDMENT NRO. 961

«Ordered to be printed, aud to lie on
the table.)
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Mr. TAFT. Mr. President, I send to the
desk a substitute amendment to be of-.
fered by Senator DoMINICK with cospon-
sorship of myself and Senator BeaLn to
8. 2747. This substitute amendment ad-
dresses itself only to the minimum wage
issue and would establish a $2.30 mini-
mum for both nonagriculture and agri-
culture employees covered by the Fair
Labor Standards Act over a series of
steps. o ,

A constructive minimum wage increase
is needed now, and agreement as to the
amount of such an increase appears to
be achievable relatively quickly. The
major minimum wage proposals this year
do not differ substantially with regard
to wage rates. On the other hand, a com-

- promise agreement resolving the more
controversial issues which have caused
the present impasse—extensions of cov-

. erage, repeal of exemptions, and a youth
subminimum rate—appear to be much
‘more difficult., )

The confroversial and complex pro-
bosals which are unrelated to wage rates
should’ be required to stand or fall on
their own merits. To continue to hold s
wage Increase hostage to them only pe-

- nallzes our lowest-paid workers.

I ask unapimous consent that the
amendment be printed in its entirety in
the REcorp.and a comparison between
the Dominick-Beall substitute amend-
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ment; the committee bill, S. 2747; the
pending House bill, H.R. 12435; the ve-
toed bill of last year, H.R. 7935, and
current law, also be printed in the
REecorp,

There being no objection, the amend-
ment and material were ordered to be
printed in the Recorp, as follows:

AMENDMENT No. 981

Strike out all after the enacting clause
and insert in lieu thereof the rollowing:
That this Act may be cited as the “Fair
Labor Standards Amendments of 1974,

INCREASE IN THE MINIMUM WAGE

SEc. 2. (a) Section 6(a) (1) of the Fair
Labor Standards Act of 1938 is amended to
read as follows: ’

“(1) (A) Not less than $2 an hour during
the first year from the effective date of the
Fair Labor Standards Amendments of 1974,

“(B) Not less than $2.10 an hour during
the second year from the effective date of
such amendments, L

“(C) Not less than $2.20 an hour during
the third year from the effective date of
such amendments,

“(D) Not less than $2.30 an hour there-
after.”. .

(b) Section 6(a)(5) of such Act is
amended to read as follows: .

“(8) if such employee is employed in agri-
culture, not less than $1.60 an hour during
the first year from the effective date of the
Fair Labor Standards Amednments of 1974,
not less than $1.80 an hour during the sec-
ond year from the effective date of such
amendments, not less than $2.00 an hour

COMPARIS'ON\ OF PRESENT LAW, VETOED BILL (H.R. 7935), HOUSE EDUCATION AND LABOR

c PROPOSED TAFT, DOMINICK, BEALL SUBSTITUTE AMENDMEN

T
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during the third year from the effective date
of such amendments, not less than $2.20 an
hour during the fourth year from the effece
tive date of such amendments, and not less
that $2.30 an hour thereafter.”.
(c) Section 6(b) of such Act Is amended--

(1) by inserting after the words “Fair La-
bor Standards Amendments of 1966” a comma
and the following: “or title IX of the Edu-
cation Amendments of 1972”; and

(2) by striking out paragraphs (1) through
(5) of such section and inserting in lieu
thereof the following:

“(1) not less than $1.80 an hour during
the first year from the effective date of the

" Fair Labor Standards Amendments of 1974;

“(2) not less than $2.00 an hour during
the second year from the effective date of
such amendments;

“(8) not less than $2.20 an hour during the
third year of such amendments; and

“(4) not less than $2.30 an hour there-
after.”. *

TECHNICAL AMENDMENTS

Sec. 5. (a) Section 6(c) (2) (C) of the Fair
Labor Standards A8t of 1938 is amended by
substituting “1974" for “1966" each time it
appears in such paragraph.

(b) (1) Section 6(c) (3)
repealed.

(2) Section 6(c) (4) of such Act is redes-
ignated as section 6(c) (3).

LFFECTIVE DATE

Szc. 6. The amendments made by this Act
shall take effect on the first day of the second
full month which begins after the date of
the enactment of this Act, -

of such Act 1;,

BILL (H.R. 12435), S. 2747, AND

Taft, Dominick,
eall

: al
Employee categories Present law  Vetoed hill (H.R. 7935) House Education and Labor bifl (H.R. 12435) S. 2747 , Substitute
: 7 D = T
Pre-1966. . oo $1.60 $2,2perind endingJune 30,1974 ____________ $2, period ending Dec.31,1974_________ .. $2 an hour on effective 1974 date___ - $2, 1974,
. - $2.20 after June 30, 1974______TTTTTTT $2.10, year beginning Jan. 1, $2.20 thereafter, 1975 7” - $2.10, 1975,
) . . $2.30 after Dec. 31, 1975__ . ___ _"TTTTTC $2.20, 1976.
(Note: effective date—1st day of 2d full (Note: effective date—1st day of 24 full ’ $2.30, 1977.
. + = month.) month. .
Post-1966 _ ____ euo_____.._.__ 1.60 21.80_, period ending June 30, 1974, $1.90, ‘period ending Dec. 31, 1974, $1.80 an hour on effective 1974 date. $1.80, 1974.
. 2, year heginning July 1, 1974, $2, year beginning Jan. 1, 1975, $2 a yaar thereafter, 1975, 2, 1975.
$2.20 after June 30, 1975, $2.20, year beginning Jan. 1, 1976, i $2.20 2 years thereafter, 1976. $2.20, 1976.
. - : . -~ §2.30 after Dec. 31, 1976 (exception in $2.30, 1977,
. . domestic service). . ’
Agricutture. ... ... 1.30 $1.60, period ending June 30, 1974, $1.60, period ending Dec. 31, 1974, $1.60, 1974, - $1.60, 1974,
" - $1.80, year beginning July 11974, $1.80, year beginning Jan. 1, 1975, $1.80, 1975, $1.80, 1975,
gz, year beginning July 1, 1975. $2, year beginning Jan. 1, 1976 $2, 1976, $2, 1876.
2.20 after July 171975, $2.20, year beginning Jan, 1, 1977, $2.20, 1977. $2.20, 1977.
R $2.30 after Dec. 31, 1977, $2.30, 1978,

AMENDMENTS NOS. 982, 983, AND 984

. (Ordered to be printed, and to lie on
the table.)

© Mr. TAFT. Mr, President, I plan to
offer amendments to S. 2747 when it is
consldered next week.

The amendments I plan to offer in
addition to supporting the amendments
to be offered by the senior Senator from
Colorado (Mr. DomiNick) include the
following: .
: ECONOMIC STUDY AMENDMENT

This amendment would mandate the
Department of Labor, the Department
of Commerce, and the Council of Eco-
nomic Advisers to study the economic
Impact of any proposed changes in the
Fair Labor Standards Act. Such infor-
mation would be required to be supplied
to the Congress and to the pertinent
congressional committees before any ac-
tion could be taken on such proposals.
This approach I believe would permit
the Congress to better evaluate the po-
tential affects of any actions in this area

on the economy as a whole, or occupa-
tional categories within the economy.
DEPRESSED EMPLOYMENT CATEGORIES STUDY

This amendment would reguire the
Department of Labor, the Department
of Commerce, and the Council of Eco-
nomic Advisers to periodically report
to the Congress regarding methods to
reduce unemployment among selected oc~
cupational and age categories. This ap-
proach is especially desirable to combat
the extremely high rate of youth unem-
ployment and would supplement the al-
ready broad authority the Department
of Labor has under section 14 of the
Fair Labor Standards Act.

v LIQUIDATED DAMAGES

The proposed amendment would strike
the provision of S. 2747 permitting the
Secretary of Labor to recover liquidated
damages under the act. There is no ra-
tionale for this inclusion of this new
authority and the background of this is-
sue can be better explained by the legal
memorandum, which I ask unanimous

consent to have printed in the RECORD,
with the text of the amendments.
There being no objection, the amend-
ments and memorandum were ordered
to be printed in the REcorp, as follows:
AMENDMENT No. 982

On page 46, line 11, beginning with the
word “The” strike out through the period
in line 17 and Insert in lleu thereof the fol-
lowing: “The Secretary of Labor, the Sec-
retary of Commerce, and the Council of
Economic Advisers shall each conduct studies
on the economic effect of amendments to
this Act which increase coverage of workers,
modify or repeal exemptions, or increase the
minimum wage. Such studies shall be for-
warded to the Congress before any change
in the Fair Labor Standards Act is adopted.

AMENDMENT No. 983

On page 48, line 10, strike the word “para-
graph” and insert in lieu thereof “para-~
graphs’,

On page 48, line 20, strike the end quo=-
tation marks.

On page 46, insert between lines 20 and 21
the following:
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«+(3) The Becretary of Labor, the Seec-
retary of Commeree, and the Councit of
Heonomic Advisers shall each conduct a
study on means to prevent curtallment of
employment opportunities among manpower
groups which have had historically high
incidents of unemployment, such as dis-
advanteged minorities, youth, eiderly, and
such oiher proups the Secretary may desig-
nate.” Such studies shall include suggestions
under the broad authority that the Secre-
tary of Labor has available under Sev. 1%
of ihe I"air Labor Standards Act and shall be
transmitted to tae Congress at two year
intervais after the effective date of these
anmendments.”

AMENDMENT No., 984

On page 45, beginning on line 2, strike out
all through line 2, page 46 and indert in lieu
thereof the following:

“Sec. 26 The first three sentences ol sec- .

ticn 16(c) are amended to read as foliows:
“The Sveretaty is authorized to supervise the
payment of the unpaid minimum wages or
the unpald overtime compensation owing to
any employee or employ®es under sections 6
or 7 of this Aet, and the agreement of any
en:ployee to accept such payment shall upon
payment in full constitute a walver by such
em:;ployee of any right he may have under
subsection (h) of this section to such unpaid
minimum wages or unpaid overtime com-
pensation and en additional equal amount as
liquidated damages. The Secretary muy bring
ar action in any court of competent juris-
diction to recover the amcunt of the unpaid
minimum wages or overtime compensation.
The right provided by subsection (b) tobring
arn action by or on behalf of any employee
and of any employee to become a party plain-
i to any such action shall terminate upon
the filing of & complaint by the Secretary In
an action under this subsection in which &
recovery is sought of unpaid minimum wages
or unpsaid overtime compensation under sec=
tions 6 and 7 provided by this subscction
owing to such employee by an employer liable
under the provision of subsection (b}, nnless
such actlon is dismissed without prejudice on
motioa of the Secretary. ™

MEMORANDUM ON LIQUIDATED DARAGLS
PRESENT LAW

(a) The present Fair Labor Standards Act
(“FLSA”), Bection 16(b). permits an em-~
ployee, for himself and others similarly sit
uated. to bring suit against an employer for
unpaid minimum wages and overtime com-
pensation and for an additional amount a8
liquidated damages. The liquidated damages
proviso was to permit the employes to be
compensated for his time and effort in es-
tablishing his case and not as o penalty for
the employer.

(b) Section 1G(c) of the present Fair La-
por Standards Act permits the Secretary to
bring suit on hehalf of employecs againsb
the employer for unpaid minimum wage: and
overtime compensation. There Is no provi-
sion for recovery of liquidated damayes when
the Secretary brings suit. The Becretary has
a staff for making investigations and prepar-
ing for a lawsuit, for which activities provi=
sion is made in the Government’s budget.

(¢) If a violation is found to be “witful",
the employer is liable for back wages for &
period of three years; otherwise, the period is
two years (Section 6 of the Portal 1o Portal
Act). “Wilful” has been interpreted v the
courts to mean an awareness of the exisience
of the FLSA. Brennan v. J. M. Ficlds, Inc,
488 F2d 443, 72 1..0. Para. 320093 (5 Cir. 1974},
roleman v. Jiffy June Farms, Inc.. 458 r2d
1139 (5 Cir. 1972). The Department of La=
wor in essence is asserting that all equal pay
violatlons are “wiiful” and hence linbtlity for
ihree years exists. ' .

(d7 Section 11 of the Portal to Portal Act
provides that a court may awardg nc igqui-
daled demages ot an amount iess than full
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allowable amount if the employer shows to
the coutt it acted In good faith and on rea-
sonable grounds. The Interpretations by the
courts nnd the Secretary of Labor (28 CFR
Part 79)) state quest.ons of good faith are
mixed cuestions of law and facts to be de-
termined by objective tests, but these tests
are not spelled out.

te} Under Section 16(b) of the FLSA, the
employze may recover his at torneys’ fees and
COStB.

PROPOSED 1974 ABMENDMENT TO FLSA

The proposed amendment in 8. 2747 to
Seciion 16(c) of the .Act permits the Secre-
tary tc recover liquidated damages in an
amouns equal to unpaid minimum wages or
overtime compensation. However, under Sec~
tion 11 of the Portal 1o Porial Act, the court
may award no lguidated damages or less
than the full allowable amount if the em-
ployer can show he acted in good faith and
Tad reasonable grounds for believing that
hi- act or omission was not a viotation of
the Act, even though such act or omission
could be defined as “wilful” for purposes of
the Statute of Limitations in Section 6 of the
Portal to Portal Act.

PRESENT ENFORCEMENT PRACTICES

(a) The courts ard the Department of
Labor In equal pay litigation arising under
Section 6(d) of the FLSA have taken the
position that z2qual day violations are wli-
ful for purposes of fection 6 of the Portal
1o Portal Act,

(b) An act or omission to act may he wil-
ful for purpotes of the Statute of Limita=-
tions under Section 8 because of awareness
of existence of the FLSA. However, for pur-
poses of Section 11 o>f the Portal to Portal
Act, an act committed in good falth may
yet be wilful. Coleman v. Jiffy June Farms,
Inc., 458 F2d 1130 (1972); Brennan v. J. M.
Fields, Inc., 483 F2d 443, 72 L.C. 32093 (1973).

Where, for exampie, courts have arrived
at differing results for comparable fact situa-
tions In the applicetion of the equal pay
provis.ons, an employer relying upon coun-
sel’s opinion would be deemed acting in
good faith and upon re:usonable grounds.
However, a court could ultimately decide the
act was a wilful violation for Section 6, but
was done in pood falth for Section 11. No
court has specifically made this point.

CONILUSION

{n) It is not necessary to give the Secre-
tary the addifional leverage of liguidated
damages to force settlemant for claims of
back pay under FLSA. For flscal 1973 en-
forcement of FLSA by the Secretary re-
sulted in over 40,000,000 in payment of back
wages to almost 200,000 workers.

{b) The purpose of the liguidated damages
proviso in Section 13(b) was to compensate
the employee for his efforts and expenses of
investigation. This is wpot needed by the
secretary.

(¢c) The good faish delense provision in
section 11 of the Portal to Portal Act may
not be sufficient protection on which an
employer may rely in a questionable case;
especially due to conflicting interpretations
of sections of the Aci.

AMENDMEINT NO. 935

«Ordered to be printed, and to lie on
the table.)

EXPLANATION OF TAI'T AMENDMENT ON WAGE
COMMISSION

Mr. TAFT. Mr. President, the Federal
Salary Act of 1967 provides that a Wage
Commission have jurisdiction over all
Federal salaries, including those of Mem-
hers of Congress.

This amendmeat would remove the
Commission’s authority over congres-
sionul salaries.

The Senate Posi Office and Civil Serv-
ice Commitiee has already expressed its

I'ebruary 28, 1974

view by reporting legislation which elimi-
nates the pay raise given to Members of
Congress by the President’s proposgl. 1
believe thet congressional salaries have
been hidden in other legislation too long,
and when we feel we need a raise, or
deserve a raise, it should be debated
openly, as any other legislation, not re-
solved in & closed commitiee room. The
public is entitlad to know our expenses,
and the state of our finances. If we are
feeling the pinch of inflation, the public
is entitled to know that, too. Perhaps if
all the facts vwrere bared, congressional
salary increases would not have to be
passed up out of fear, and could be leg-
islated when necessary, based on the cost
of living.

I ask unanimous consent that the text
of the amendment be printed in the Rec~
orp. I alsc have offered this amendment
as a separate bl ) :

'There being no objeciion, the amend-
ment was ordered to be printed in.the

RECORD, as follows:

AMENDMENT No. 985

On page 1, between lines 2 and 3, fnsert
the followlag:

«PTTLE I—FATR LABOR STANDARDS |

AMENDMENT” ‘

On page 1, Hne 4, strike out the
“Act” and ingert in lieu thereof the
“titie™,

On page 1, 1ne 7, strike out the
“Act” and insert In lieu thereof the
“title”, .

On page b1, line 14, strike out the word
«act” and insert In lieu therecf the -word
“title™,

On page 51, line 20, strike out the
“act” and Insert in lieu therecf the
“Hitie”,

On page 51, after line 20, add the follow=~
ing new title:

“TITLE I1-—AMENDMENTS TO THE FED-
ERAL BALAEYY ACT OF 1967 REMOVAL
OF MEMBERS OF CONGRESS FROM THE
COMMISSION ON EXECUTIVE, LEGIS-
LATIVE, AND JUDICIAL SALARIES
“3pc, 201. (a) Section 225(f) (A) of the

Feceral Selary Act of 1067 is repealed.

*(b) (1) Seciion 225(g) of such Act is
amended by striking out " (A},

“(2) Section 225(h) of such Act is amended
by striking out ' (A),".”

AMENDMENT NO. 986

«Ordered to be printed, and to lie on
the table.)

EXFLANATION OF TAFT AMENDMENT ON- DAYe

1IGIET SAVING TIME—L

. TAFT. Mr. President, this amend-
ment is identical to & bili which I Intro-
duced in the Senate on January 29, to
permit any State to exempt for winter
daylight saving time, if the Governor of
the State proclaims that the new tirae
is causing & hardship and not saving
energy, or in the absence of such a‘'proc-
lamation by the Governor, if the State
legislature makes such a proclamation.

T opposed winter daylighi saving time
whien it passed the Senaie in December,
1973, because I did not feel it would save
o material amount of energy insofar as
the economy of the State of Ohio is con-
cerned, and beeause I worried about the
schoolchildren who would have to go to
sciool or waik for buses in the dark. This
would especinlly be & problem for those
citizens living on the western edgs of a
time zone, as many Ohioans do.

While I favor the complete repeal of

word
word

word
‘word

word
word
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winter daylight saving time, and have
gnother amendment which would ac-
complish this, I also feel that each in-
dividual State shoulld have the oppor-
tunity to decide if winter daylight saving
time 1s beneficlal for its own economy.
The present Iaw states that if a Gov-
ernor wanted to exémpt his State from
the law, he would have to proclaim a
hardship and petition prior to the date
of effectiveness of the law, which was
January 6. My. amendment would ex-
tend this time limit. )

I ask unanimous consent that the text
of the amendmeént be printed in the
RECORD. :

. There heing no objection, the amend-
ment was ordered to be printed in the
RECORD, as follows: o

' AvenNpMENT No, 986

On page 1, between lines 2 and 3, insert
the following: .

“TITLE I—FATR LABOR STANDARDS
. - AMENDMENT”

On page 1, line, 4, strike out the word
“Act” and insert in leu thereof the word
“title”.

On page 1, line 7, strike out the word “Act”
and Insert in Heu thereof the word “title”.

On page 51, line 20, strike out the word
“Act” and insert in lieu thereof the word
“title”. o

‘On page b1, line 20, srike out the word
“Act” and insert in lieu thereof the word
“title", ,

On page 51, after line 20, add the follow-
ing new title:’ )

TITLE IT-—AMENDMENTS TO THE EMER-
GENCY DAYLIGHT SAVING TIME EN-
ERGY CONSERVATION ACT OF 1973

EXEMPTION ¥FROM EMERGENCY DAYLIGHT SAVING'

SEc. 201. Section 3(b) of the Emergency
Daylight Saving Time Energy Conseérvation
Act of 1973 i5 amended to read as follows:

“(b) Notwithstanding any other provision
of law, if a State, by proclamation of its Gov-
ernot or in the absence thereof by Act of its
State legislature, makes a finding that an
exemption from the operation of subsection
(a) or a realinement of time zone limits is
nécessary to avoid undue hardshlp or to
conserve fuél in such State or part thereof,
the President or his designee may grant an
exemption or realinement to such State.”.

AMENDMENT NO. 987, )

(Ordered to be printed, and to lie on

the table.) '
EXPLANATION OF TAFY AMENDMENT ON
DAYLIGHT SAVING TIME—IL

Mr. TAFT. Mr, President, this is a very
_simple amendment. It would end winter
daylieht saving time, as of 2 am., the
first Sunday after enactment.

There have been ' several bills intro-
duced in the House and the Senate which
would accomplish the termination of

. winter daylight saving time. I am a co-
gponsor of one of them. However, no
action has been taken on these bills, and
I feel that the impact will be lost’if we
fail to repeal the winter daylight saving
time before it begins to get light earlier
in the morning and people forget the
hardship and inconvenience caused by a
later daylight hour.

Therefore, I feel it is important that
this amendment be accepted now, so that
‘we can prevent a recurrence of the win-
ter daylight saving again next winter.
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I ask unanimous consent that the
text of the amendment be printed in the
REcoRD as follows:

There being no objection, the amend-
ment was ordered to be printed in the
RECORD, as follows:

AMENDMENT No. 987

On page 1, between lines 2 and 3, insert
the following: .

“TITLE I—FAIR LABOR STANDARDS

AMENDMENT",

Oh page 1, line 4, strike out the
“Act” and Insert in lleu thereof the
“title”.

On page 1, line 7, strike out the
“Act” and Insert in lieu thereof the
“title”.

On page 61, line 14, strike out the
“Act” and insert in lieu thereof the
title”, ) . ' )

On page b1, line 20, strike out the
“Act” and insert in lieu thereof the
“title”.

On page 51, after line 20, add the follow-
ing new title:

TITLE IT—AMENDMENTS TO THE EMER-
GENCY DAYLIGHT SAVING TIME EN-
ERGY CONSERVATION ACT OF 1973

TERMINATION OF EMERGENCY DAYLIGHT SAVING

TIME

Seo. 201, Notwithstanding the provislons
of section 7 of the Emergency Daylight Sav-
ing Time Energy Conservation Act of 1973
such Act shall terminate at 2 o’clock ante-
meridian on the first Sunday which occurs
after the date of enactment of this Act.

Mr. DOMINICK., Mr, President, as
everyone knows, we are now considering
a minimum wage subject which is no
stranger to either House of the Congress.
It has been approximately 6 months since
the minimum wage bill was vetoed. And
that veto was sustained. It has been ap-
proximately 3 months since Senators
TarT, BEALL, and I tried to put together
an amendment which is similar to the
one which the Senator from Ohio has
just sent to the table on my behalf which
would raise the minimum wage rate only.
That amendment was tabled. So we have
had a lot of argument about minimum
wage.

During the debate last summer, I had
warned about that veto, and now the
Labor Committee, over the dissenting
voices of Senators Tart, BEALL and my-
self, has gone and reported out an almost
identical bill to the vetoed proposal. I
agaln fail to see the wisdom of such ac-
tion, and as I have in the past, urge that
the solution fo the minimum wage im-
passe is compromise. Therefore, we will
be offering an amendment as a substi-
tute bill.

"I might say that there comes a time in
everybody’s mind when we have been
over and over a question that one
wonders whether some of the people be-
hind the Willilams-Javits bill really want
a minimum wage bill or an issue. If they
wanht a minimum wage bill, I suggest to
them an amcndment that I will offer at
a later date will be the one to accept
because it avoids most of the controver-
slal proposals.

The purpose of our amendment is very
simple: to insure congressional action on
a minimum wage Increase that will be
tolerable to all parties concerned. Our
amendment quite simply provides for

word
word

word
word

word

word
word
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substantial increases in the wage, Some
of us on the Labor Committee have been
accused of not being willing to com-
promise on minimum wage legislation.
Well, I would submit that when one
follows the history of this debate and
reviews the latest proposal that we are
offering today, clearly it is a reasonable
compromise between conflicting points
of view. )

The committee bill would immediately
raise workers covered under section 6(a)
(1) in the law to $2 an hour. We too
would do that. The committee bill would
raise workers covered under section 6(b)
of the act to $1.80 an hour., We too do
that. The committee bill would raise cov-
ered farmworkers to $1.60 an hour. We
too do that. Eventually, the committee
bill ends up at $2.20 an hour for all of
these classes of employees. Our amend-
ment pretty much follows the wage rate
set out by the committee and would
eventually result in a $2.30 an hour rate
after 4 years for nonagricultural work-
ers and in 5 years for farm workers.

So, In fact, our amendment offers
higher rates than the committee bill and
over a longer period.

Mr. President, we believe that this
approach is a reasonable compromise so
that people now covered under the act
can and will be assured of a reasonable
and orderly wage increase. I am not
opposed to an increase in minimum wage
and neither are, I am sure, the Senators
who will support our approach. One only
has to look at the prices of gas and food
to know that we need some increase in
the wage rates. However, the committee
bill, I feel, does not carry with it a rea-
sonable approach to the issues for which
we have sought a compromise: Issues on
extension of coverage, repeal of exemp-
tions and a differential wage structure
for youth. .

If the Senate passes the bill as re-
ported by the committee, it will be act-
ing without facts or figures to assess the
economic impacts. The problem, for ex-
ambple, created by the committee’s action
with respect to overtime for Federal,
State and local employees will be enor-
mous. State and local governments will
bear the brunt of this provision, and I
submit it will in the end only place
greater strains on their budgets to the
tune of almost $3.5 billion.

Mr. President, furthermore, most of
the State and local employees working
for State and local governments have
entered into negotiations with and agree-
ments with their own governments with
respect to those particular phases.

Many of them are working 4 days on
and then take a considreable period off.
Some of them are working 8 days on and
then taking a considerable périod off.
They are all different in the State and
local governments. And when we blanket
them -in under an overtime provision,
we negate all of the collective bargain-
ing agreements they have arrived at. We
create a really very substantial prob-
lem for the State and local governments.

I might also add, parficularly with re-
spect to the firemen and policemen whom
we have been trying to protect for a long
period, that this is also true,
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Domestic coverage, of course, has
been broadly granted by the committee.
For the life of me, legislatior. which
would require housewives to become per-
sonnel recordkeepers is not justifiable. I
do not want to be the one who has to
explain to the voting housewives why
they have violated the Federal law by
not paying minimwmn wage to the boy
across the street who may mow the lawn
once a week for $5. Then, of course,
there is the payment to the babysitter
ifrom next door whe may babysit more
then on a “casual basis”. I, of course,
have trouble understanding what is a
“casual” as opposed to a ‘“not” casual
basis. I am a lawyer, but T would heve
difficulty advising a client whether the
girl who decides she is going to babysit
3 nights a week for the summer is an em-
ployee employed on a “casual” basis.
There simply is no way for me as a law-
ver to determine what this would mean.
. Supposedly all is not lost with do-
mestics because those who earn less than
$50 per quarter are not covered. Well,
that works out to little more than $4 per
week. So if you work long enough for
one - employer to earn enough to buy
about one-half tank of gas, then you
must be paid the minimum wage. I be-
lieve that this will only result in ad-
ministrative nightmares as well &s more
unemployment besides which the consti-
tutional issue is here, which is that we
are only supposed to be interfering in this
type of thing where it affects interstate
commerce. How in the world anyone can
tell me that a babysitter coming in its
substantially affecting interstate com-
meree, or that a neighbor’s kid from
across the street who mows your lawn
is doing that, I do not know. If the court
should ever go that way, certainly we
will have no restrictions whatsoever as
to what we can do in this Federal Gov-
ernment in the way of interference with
personal liberties,

Mr. President, there are other features
about the committee bill which I believe
will result in further problems. Many
exemptions which have been established
by Congress for good reasons over the
years will be wiped out without rezard to
whether these reasons still exist. More-
over, this bill fails completely to lessen
the adverse impact of wage increases on
youth unemployment. The bill fails to
address itself to the unemployment rate
among teenagers who are not in school.
The unemployment rate for teenazgers is
high—18, 8 percent for white youths aged
16-17 and 38.9 percent for 16-17-year-
old nonwhites as of January 18%4. Tn
my opinion it is most unfortunate that
the committee bill fails to address itself
to that problem. which is probably as
great, in the unemployment ficld, as any
we have.

Mr. President, as the debate on the
committee bill goes on, I am hopeful
that my ¢olleagues will adopt responsible
amendments to strengthen the commiv-
tee bill to provide a meaningful wage
increase that is acceptable to all of us.

As I have said before, the amendment
which: has been offered by the senior
Senator from Ohio with the Senatcr from
Maryland (Mr. Bearr) and myseif does
nothing on these controversial subjects.
All it does Is provide an increase in the

minimum wage which is what I, for
one, and Senator Tarr and Senator BeaLL
hiave been tryinz to do for 2 years. We
have been unable fo get anywhere in
cornmittee, and we have been voted down
on the flocr.

It just seems to me without any doubt
whatsoever that in order to avoid the
rislkt of another vetoed bill, in order to
avoid the possibility of having the min-
imum stay at its 1966 level, which is
obviously unfair, and in order to meet
the necessary Dicrease in costs which
these under the minimum wage are now
encluring because of the inflationary
process, we ought to go forward with a
minimum wage measure at this time.

Mr. President, I ask unanimous con-
sent that Mr. Robert Bohan, a member
of the minority staff, be admitted to the
flocr during the debate on the minimum
wage bill and the votes thereon. ’

The PRESIDING CFFICER. Without
objeetion, it is sc ordered.

VWhat is the will of the Senate?

Mr. DOMINICK. T suggest the absence
of a quorura.

The PRESIDING OFFICER. The clerk
will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. WILLIAMS. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr. Has~
RELL) . Without odjection, it is so ordered.

B

RECESS SUBJECT TO THE CALL OF
TEE CHAIR

Mr. WILLIAMS. Mr. President, I ask
unanimous consent that the Senate
stand in recess subject to the call of the
Cheir.

There being nc objection, at 5:04 p.m.
the Senate took a recess subject to the
call of the Chair, .

The Senate reissembled at 5:48 p.m.
when called to order by the Presiding
Officer (Mr, HASEELL) .

n et

SENATE RESOLUTION 293—-DISAP-
PROVAL OF PAY RECOMMENDA-
TIONS OF THE PRESIDENT—
UNANIMOUS-CONSENT AGREE-~
MENT -

Mr. ROBERT (. BYRD. Mr. President,
I have been autaorized by the distin-
guished msjority leader to propose the
following unaniraous-consent requesis.
The requests have been cleared with the
distinguished Republican leader, the dis-
tingaished assistunt Republican leader,
the Jistinguished manager of the resolu-
tion, SBenste Resolution 293, the Senator
front Wyoming (Mr. McGEE), the distin-
guisied ranking Republican member of
the Post Office and Civil Service Commit-
tee, vhe Senator from Hawail (Mr, Fone) .
the distinguished Senator from Idaho
{Mr. CHURCH), the distinguished Senator
from Colorado (Vr. DoMINICK), the dis-
tinguished Senator from Idaho (Mr, Mc-
Crurg), the distinguished Senator from
Alaska (Mr. STEVINS), the distinguished
Senstor from Virginia (Mr. Wmiiam L.
Sco1T), and. other Senators.

M, President, [ ask unanimous con-
sent that the cistinguished majority

m
-
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leader may be permitted at any time on
tomorrow to offer a cloture motion on
Senate Resolution 293; provided further,
that ort Monday there be 2 hours of de-
bate on an amendment to be offered by
the Senator from Wyoming (Mr. Mc-
Grr), by way of a perfecting amend-
ment to Senate Resolution 293, the time
to be under the control, respectively, of
the Senator from Wyoming (Mr. Mo-
Ger) and the Senator frorn Xdaho (Mr.
Crurced) ;- provided further, that there
be a time liraitation on an amendment in
the second degree to the amendment
by Mr, McGee, the second . degree
amendment to be offered by Mr. Fone,
the time limitation on that amendment
to be 2 hours, to be equally divided be-
tween and controlled by Mr. Fong and
Mr. CEURCH;

Provided further, that the vote on the
amendment by Mr. FonNe occur at the
hour of 3:30 p.m. on Monday;

That immediately upon the disposition
of that vote, a vote occur on the amend-
ment by Mr. McGEE; :

That immediately upon the disposition
of that vote, the Senate proceed to the
consideration of the substitute amend-
ment to be proposed by Mr. CHUREH and
Mr. DOMINICK ;

Provided further, thai the vote on the

motion to ir.voke cloture on Senafe Res-
olution 293 occur on Wednesday next at
the hour of 11 o’clock a.m.;
" Provided iurther, that no tabling mo-
tion be in order with respect to the
amendment of Mr. Fone or the amend-
ment of Mr. McGeE, and that regardless
of the disposition of the amendment by
Mz, Foue, no further amendment in the
second degree be in order to the amend-
ment in the second degree be in order
to the amendment of Mr, McGEE.

The PRESIDING OFFICER. Is there
objection?

Mr. STEVENS. Mr. President, a par-
liamentary inquiry. :

The PRESIDING OFFICER. The Sen-
ator will stase it,

Mr. STEVENS. Would the Senator

from-West Virginia clarify one point?
As to the Church amendment, if we get
to that point, there is no agreement that
the Church amendment would not be
subject to any normal parliamentary
procedure, such as the offering of sub-
stitutes? ;
. Mr. ROBERT C. BYRD. No, the agree-
ment would only assure that the Senate
would proceed to the consideration
of the Church-Dominick substitute.
Amendments to the substitute would be
in order.

Before the Chair rules on the request,
if the request is agreed to, it would be
my intention to, and I do, ask unani-
mous consent that when the Senate
completes its business tomorrow, it stand
in adjournment until the hour of 10
o’clock a.m. on Monday. ‘

The PRESIDING OFFICER. Without
objection, it is so ordered, )

Mr. ROBERT C. BYRD. 'Then, if the
request s agreed to, I shall ask unani-
mous consent that at a certain hour on
Monday, the Senate proceed to thé con-
sideration of the Fong amendment, and
that it then proceed, after 2 hours, to
the consideration of the McGee armend-
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Senate OKs Ban on Age
Bias Against Employes

By Joseph Young

Star-News Staff Wrier

The Senate has approved legislation to protect older
government employes against discriminationn because

of age.-

/as/;art of its minimum wagé measure. Enéctment this

" year is expected

Bentsen has led the fight in Congress to bar age dis-

crimination in government.

The the first time, employes who feel they have been
discriminated against in promotions and career ad-
vancment, appointiments or reductions-in-force would
be able to appeal their cases to the Civil Service Com-
mission. .

Also, should their appeal to the CSC be turned down,
they would have the right to file civil suits against
their agencies in federal courts. ‘

THE BILL would prohibit discrimination because of

age in all foms of federal personnell practices. At pres-

ent there is a law banning age discrimination in the
private sector, but none for federal service.

The provision barring ag discrimination was spon-
sored by Sen. Lloyd Bentsen, D-tex., as an amendment

to the minimum wage bill. A similar provision has been -
adopted by the House Education and Labor Comumittee

WHEN. YOU TALK about older employes, it is not
necessarily those in their 50s or 60s. It frequently in-
volves those in their 30s and 40s who are considered
“‘over the hill” as far as promotions and career ad-
vancement is concerned. ‘

No one wants to deny promotions to young, talented
employes to keep the federal service dynamic and in-
novative. But Bentsen and others in Congress feel it is
a terrible waste of experience, expertise and ability to
deny promotions and appointments to people merely
bec?llilse they have passed beyond the first blush of
youth. - :

It seems in overnment that older employes are
passed over many times when it comes to promotions
and appoinments, and hey often are pressured to retire
when agencies are involved in reductions-in-force pro-
grams. .

. A GOOD EXAMPLE of how age discrimination
works can be found in the Environmental Protection
Agency. o
Several years ago then Administrator, William
* Ruckelshaus, issued an directive on equal employment
opportunity that called for an end to discrimination not
only because of race, sex or religion but age as well.
However, Ruckelshaus was succeeded as adminis-
trator by Russell Train, who subsquently issued a new
EEO policy statement which did not mention age at all.

Of course, this could have been an oversight. But
older EPA employes wonder about this in view of a
subsequent memoradnum that was issued last month
by the EPA in which it stated, ‘‘The administrator has
expressed a desire to meet informally over lunch, with

bright young staff people from various offices of

EPA.” :
Fine, but what about bright older persons?

' THERE IS MORE evidence that suggests that EPA
is discriminating against oler employes. .
In one of its diisions there are 30 -employes. During

’

the past year there have been 8 promotions, all of them

_ given t6 employes under 36.

Of 12 employes in the 20-to-30 age groutﬂ, five recei-
veed promotions the pastyear. Three of the eight em-
ployes in the 31-to-35-year age group got promotions. In
contract, none of the 10 employes over 35 received a
promotion. ,

b
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" for cotton ginning, sugarcane and sugar

beet processing employees.

The new provisions in section -13(h)
would provide for premium pay for hours
worked in excess p§ specified hours for
different work week} during the year.

8. 2747 repeals tBe year-round over-
time exemption for fotton ginning and
sugar ‘proceéssing erffployees in section
13(b) (15) of the Fafr Labor Standards
Act, but retains the xemption for em-
ployees engaged in pfocessing maple sap
into maple syrup or dhgar.

. The amendment t§ phase down the
overtime exemption Jor cotton ginning
ind employees is as

First, effective on the éﬁective date,
the workweek. exempt

Seventy-two hours eacl} week for 6 weeks

Yorkweek exemp-
xtY-5ix hours each
week for 6 weeks of thd year; 60 hours
each week for 4 weeks bf the year; 50
hours each week for 2 wdeks of the year:
46 hours each_week for§2 weeks of the
year; 44 hours each weeldfor the balance
of the year. o 3 :
Third, in 1976, the wofkweek exemp-
tion is ag follows: Sixty Hburs each week
for 6 weeks of the year:§56 hours each
week for 4 weeks of the ¥ear: 48 hours
each week for 2 weeks of the year; 44
gks of the year;
40 hours each week for thg
year. . ) :
The workweek exemptidhs are applic-
able during the actual se i
period of 12 consecutive r§onths as op-
posed to the calendar yeak and are not
limited to a period of cons$cutive weeks,
In addition, the cotton Focessing and
sugar processing exemptiops under sec-
tion 7 of the law are retain#d but limited
t0 48 hours during the apprgpriate weeks.
Furthérmore, it is provided that an em-
bloyer who receives an exefnption under
this subsection will not b eligible for
other overtime exemption& under sec-
“ tlon 13(b) (24) or (25) or gection 7.
- The employer may spec
week to be allocated to
"' overtime restriction either

workweek, . - J
Furthermore, when tifie employer
makes the selection, it is apblicable to all
employees covered by the exemption
during that workweek, .
Another question has %been_ raised
concefning the amendmentg to the “tip
credit” language of secti 3(m)., As
.noted in the committee rebort, and as
I have stated, the intent this provi-
slon is to make clear wherg the burden
-of proof rests in legal :proceedings.
Under current law, the enjployee, who
can 1l afford legal represgptation has
erroneously been required hy one court
to meet the burden of proying to the
court’s satisfaction that the%amount of

pn is as follows: -
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tips he or she actually received was less
than the amount claimed by the em-
ployer as a tip credit. )

Shultz v. William Lee Hotel Com-
pany, Inc., 304
1969). Under this provision the burden
is clearly on the gmployer to provide to a
court’s satisfactipn that the amount of
tip credit claimell by such employer was
actually receivedas tips by the employee.

A third questfpn has been raised re-
garding the phgase “maid or custodial
services” in thef amendment to section
13(b) 8 of the act

In phasing oft completely the over-
time exemptionffor maids and custodial
workers the bilj brings the full protec-
tion of the maxinum hours provisions of
the law to sudh custodial workers as
maids, housemep, gardeners, and laun-
dry workers.

The special 4§-hour overtime exemp-
tion on the otlfer hand would be ap-

‘plicable to othEr employees such as

ks, and desk clerks, un-
§ custodial duties which
ikcidental to their non-
ibilities.
vield back my time.

The PRESIDING OFFICER. The bill
is open to furthek amendment. If there
be no further ajendment to be pro-
posed, the questiol is on the engrossment
and the third reafling of the bill,

The bill was ofdered to be engrossed
for a third readfhg and was read the
third time.

waiters, waitress
less they perfor
are more than
custodial respo

Mr. President,

PROGRAM HDR TODAY AND
TOMPRROW

Mr. TOWER. . President, will the
Senator from NewjJersey yield to me so
that I may ask a @uestion of the distin-

yield.

ir. President, at this
time, while Senatogs are in the Chamber
in anticipation of #he vote, I wish to ask
the distinguished [najority leader what
he has in store forjus for the remainder
of this evening and¥omorrow. i

Mr. MANSFIELD. Mr. President, in
response to the gfestion raised by the
distinguished actirfg Republican leader,
as soon as the perfling business is dis-
bosed of, it is the infent, according to the
joint leadership, afcording to previous
consultation, to 1a§ before the Senate
Calendar No. 669, ¥. 3066 the housing
bill. It is anticipatgd we will come in
around 10 o’clock §tomorrow morning
and hopefully we wiff be able to get some
of the amendmentsput of the way and
hopefully, and I say ¥his after discussing
the matter with the gnanager of the bill,
the Senator from Aljbama (Mr. SPARK-
MAN), and the rankirfg Republican mem-
ber of the committeqd the Senator from
Texas (Mr. Tower), &e might be able to
arrive at a time agrgement on the con-
sideration of the bil§ covering amend-
ments and the bill itsdif,

Mr. TOWER. Thatflis my understand-
ing. The consent requist that will be sug-
gested, I understandJwill be 4 hours on
the bill and 30 minufps on amendments.
I still have one Sengtor on my side to
clear it with, but wegan anticipate that
will probably be th# agreement and I
think it would be wgll to serve notice on

-\

-S3033

Senators to find if any object or want
more time.
Mr. MANSFIELD, I appreciate that.

FAIR LABOR STANDARDS AMEND-
MENTS OF 1974

The Senate continued with the con-
sideration of the bill (S. 2747) to amend
the Fair Labor Standards Act of 1938 to
increase the minimum wage rate under
that act, to expand the coverage of the
act, and for other purposes.

Mr. MANSFIELD. Mr. President, I ask
for the yeas and nays on final passage.

The yeas and nays were ordered.

The PRESIDING OFFICER. All time
has been yielded back. The question is,
Shall the bill pass? The yeas and nays
have been ordered, and the clerk will call
the rolil.

The legislative clerk called the roll.

Mr. BROCK. Mr. President, on this
vote I have a live pair with the Senator
from Arizona (Mr. GOLDWATER) . Were he
bresent and voting, he would vote “nay.”
Were I permitted to vote, I would vote
“yea.” I therefore withhold my vote,

Mr. TOWER (after having voted in the
negative). Mr. President, on this vote I
have a live pair with the Senator from
Kentucky (Mr. Cooxk). If he were present
and voting, he would vote “yea.” If I
were permitted to vote, I would vote
“nay.” I therefore withdraw my vote.

Mr. ROBERT C. BYRD. I announce
that the Senator from Michigan (Mr.
HarT) is necessarily absent.

I further announce that, if present
and voting, the Senator from Michigan
(Mr. HarT) would vote “yea.”

Mr. TOWER. I announce that the Sen-
ator from Kentucky (Mr. Cook), the
Senator from Arizona (Mr. GOLDWATER),
the Senator from Michigan (Mr. Grrr-
FIN), the Senator from North Carolina
(Mr. Herms), and the Senator from
Penn$ylvania (Mr, HucH ScoTT) are nec-
essarily absent.

On this vote, the Senator from Penn-
sylvania (Mr. Hucm Scorr) is paired
with the Senator from North Carolina
(Mr. HeLms) . If present and voting, the
Senator from Pennsylvania would vote
“yea” and the Senator from North Car-
olina would vote “nay.”

I further announce that the Senator
from Connecticut (Mr. ‘WEICKER) is ab-
sent due to death in the family.

The result was announced—yeas 69,
nays 22, as follows:

[No. 63 Leg.]
YEAS—69

Abourezk Gravel Montoysa
Aiken Hartke Moss
Allen Haskell Muskie
Baker Hatfield Nelson
Bayh Hathaway Nunn
Beall Huddleston Packwood
.Bentsen Hughes Pastore
Bible Humphrey Pearson
Biden Inouye = Pell
Brooke Jackson Percy
Burdick Javits Proxmire
Byrd, Robert C. Johnston Randolph
Cannon Kennedy Ribicoff
Case Long Schweiker
Chiles Magnuson Sparkman,
Church Mansfield Stafford
Clark Mathias Stevens
Cranston McGee Stevenson
Dole McGovern Symington
Domenici McIntyre Talmadge
Eagleton Metcalf Tunney
Fong Metzenbaum  Williams
Fulbright Mondale Ypung

4 : : :
Approved For Release 2002/01/23 : CIA-RDP75B00380R000800030001-4

i



5 8034

NAYS—22

Rarulett Dominick McClellan
Bellmon Eastland MeClure
Bennett Ervin Roth
Buckley Fannin Scott.
Ryrd . Gurney Williatn L.

Harry F., Jr. Hansen Stennis
Cotion Hollings Taft
Curtis Hruskea "Thurmorns

PRESENT AND GIVING LIVE PAIRS, AS
PREVIOUSLY RECORDED--2
Erock, for.
Tower, against.

NOT VOTING—7

Cook Hart Weicker
Goldwater Helms
Grifn Scott, Hugh

So the bill (8. 274T) was bassed, as
follows:

8. 2747

An qct to amend the Falr Labor Standards
Act of 1938 to increase the minimum wage
rate under that Act, to expand the cover-
age of the Act, and for other purpcoses
e it enacted by the Senate and House of

Representatives of the Uniled States of

America in Congress assembdled,

SHORT TITLE, REFFRENCES TO ACT
srcrioNn 1. (a) This Act may be ciied as
ihe “Fair Labor tSandards Amehdments of

974",

{b) Unless otherwise specified, whenever in
this Act an amendment or repeal IS e€x-
pressed in terms of an amendment to, or
repeal of, a section or other provision, the
section or other provision amended of Te-
pealed is a section or other provision of the
Fair Labor Standards Act of 1938 (28 US.C.
201-219).

INCREASE TN MINIMUM WAGE RATE FOR
EMPLOYFES COVERED BEFORE 1966

3nc. 2. Section 6(a) (1) is amended to read
as follows:

“(1) not less than $2 an hour during the
first year from the effective date of the Fair
Labor Standards Amendments of 1474, and
pot 1ess than $2.20 an hour thereafter,
except as otherwise provided in this see-
tion; .

INCREASE IN MINIMUM WAGE RATE FOR NON-
AGRICULTURAL EMPLOYEES COVERED IV 1866
AND 1873 ‘ :
Sec. 3. Section 6(b) is amended (1) by in-

serting , title IX of the Education smend-

ments of 1872, or the Fair Labor Standards

Amendments of 1974” after «1966"7, and (2)

by striking out paragraphs (3) through {5)

and ingserting in lieu thereof the following:

*(1) not less than $1.80 an hour during
the first year from the effective dale of the
¥air Labor Standards Amendments cf 1974,

“(2) not less than %2 an hour during the
second year from the effective date of such
amendments,

“(8) not less than $2.20 an hour there-
atter.”,

INCREASE IN MINIMUM WAGE RATE FOil AGRI-

¢ULTURAL EMPLOYEES

cgc. 4. Section 6(a)(5) is amended Lo read
ay follows: .

“(8) if such employee is employed n agri-
culture, not less than~—

“(A) $1.60 an bour during the rirst year
from the effective date of the Fair Labor
Siendards Amendments of 1974,

“(B) $1.80 an hour during the second
veer from the effective date of such
arpendments,

©(C) $2 an hour dguring the third year
from the effective date of such ameidments,

' (D) $2.20 an hour thereafter.”.
IMCREASE IN MINIMUM WAGE RATES 1OR EM-

FLOYEES IN PUERT¢ RICO AND THFE VIRGIN

JSLANDS

Sec. b, (a) Section 5 is amended by adding
at the end thereof the following new subsec-
tion:

‘‘(¢) The provisions of this section, sec-
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tion t(c), and secticn 8 shall not apply with
respect to the min.mum wage rate of any
employee employed in Puertc Rico or the
Virgin Islands (1) by the United States or
by the goverriment of the,Virgin Islands, (2}
by ar. establishment. which is & hotel, motel,

or restaurant, or (3) by any other retall or

service establishmeat which employs such
employee primarily in connection with the
preparation or offering of food or beverages
for auman conswnption, either on the
premises, or by such services as catering,
hanguet, box lunch. or curb or counter serv-
ice. to the public, to employees, or to mem-
bers or guests of members -of clubs, The
miniimum wage raie of such an employee
snall be determined undsr this Act in the
same manner as the minimum wage rate
for employees employed in a State of ‘the
United States is determined under this Act.
As wsed in the preceding sentence, the term
Stata’ does not inslude a- territory or pos-
session of the United States.”.

(b Effective on the date of the enact-
ment of the Fair Labor Standards Amend-
ments of 1974, subsection (¢) of section 6 it
amended by striking out paragraphs (2).
(3), and (4) and ihserting in lieu thereof
tha following:

{2) Except as provided in paragraphs’ (4)
and (5), in the cuse of any employee who
is covered by such a wage order on the date
of eaactment of tae Falr Labor Standards
Amendments - of 1974 and to whom the Tate
or rates prescribed by subsection (a) or (b}
would otherwise apply, the wage rate ap-
plicsble to such employes shaill be increased
as follows:

“(A) Effective or. the effectlve date of the
Fair Labor Standards Amendments of 1974,
the wage order rate applicable to such em-

 ployze on the day before such date shall—

“(1) if such rate is under $1.40 an hour,

‘pe increased by $0.12 an hour, and

“(i1) if such rate is $1.40 or more ak
hour, be increased by $0.15 an hour.

(B} Effective on the first day of the sec-
ond and each subsequent year after such
date, the highest wage order rate applicable
to such employees on the date before such
first day shall—

(1) if such rat2 is under $1.40 an houx
be increasect by $(.12 an hour, and

“qii) if such rate s $1.40 or more an hour.
he increased by $0.15 an hour. ‘
in he case of any employee employed in
agriculture who is covered by a wage order
issued by the Secratary pursuant to the rec-
ommendations of a special industry commit-
tee appointed pursuant to section 5, to whom
the rate or rates prescribed by subsection (a)
(5) would otherwlse apply, and whose hourly
wage is increased above the wage rate pre-
scribed by such wage order by a subsidy (or
income supplement) paid, in whole or in.part,
by the governmert of Puerto Rico, the in-
crenses prescribed by this paragraph shall be
appiied to the sum of the wage rate in effect
uncer such wage order and the amount by
which the eraployee’s hourly wage rate is in-
crensed by the subsidy (or income supple-
ment) above the wage rate in effect under
such wage order.

“¢3) In tae case of any employee employved
11 JPuerto Rico or “he Virgin Islands to whom
this section ls made applicable by the amend-
ments made to tals Act by the Fair Labor
standards Amendments of 1974, the Secre-
tary shall, as soon &as practicable after the
date of ensctmens of the Fair Labor Stand-
ards Amendments of 1974, appoint a special
industry committse in accordance with sec-
tion b to recommend the highest minimum
wajze rate or rates, which shall be not less
then 60 per centum of the otherwise appli-
cakle minimum wage rate in effect under
subsection (b) or $1.00 an hour, whichever is
greater, to be applicable to such employee in
lie1 of the rate or rates prescribed by subsec~
tion (b). The rate recommended by the spe-
cial Industry comnittee shall (A) be effective
with respect to such employee upon the effec-
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tive date of the wage order issued pui‘suant
to such recommendation, but nos before sixty
days after the effective date of the Fair.Labor
Standards Amendments of 1974, and (13) ex-
cept inthe cage of smployces of the govern-
ment of Fuerto Rico of any political subdivi-
sioh thereof, be increaged in #ccordancs with
paragrapt (2) (B). .

“{4){A) Noswithstanding paragraph 2)
(A) or (3), the wage rate ol any employee in
Puerto Rico or the Virgin Islands wkich is
subject to paragraph (2)(A) or (3) ¢f this
subsection, shall, on the effective date of the
wage increase under paragraph (2) (A} or of
the wage rate recommended under paragraph
(3). as the case may be, be not less than 60
per centum of the otherwise applicable rate
under subsection (a) or (b) or $1.00, which-
ever is higher.

“{B) Notwithstanding paragraph (2) (B).
the wage rate of any employee in Puerto Rico
of the Virgin Islands which is subject to
paragraph (2)(B), shall, on and after the
effective date of the first wige increase under
paragrapy (2) (B), be not less than 60 per
centum ¢f the otherwise applicable rate un-
der subseciton (a) or (b) or $1.00, whichever
is higher.

“(5) It the wage rate of an employee is to
be incressed under this subsection to a wage
rate which eeuals or Is greater than the
wage rate under subsection (a) or (b): which,
putl, for paragraph (1) of this subgection,
would be applicable to such employe¢e, this
subsection shall be inapplicable tp such
employee and the applicakle rate undsar such
subsection shill apply to such employee.

“(6) Each minimum wage rate prescribed
by or under paragraph (2) or (3) shall be
in effect unlass such minimum wage rate
has been superseded by a wage order (issued
by the Secretary pursuant to the recom-
meundation of. a special industry commit